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1 Law is a rule to which men are obliged to What is 


make their moral actions conformable.” The int by 


win law has indeed'a much more extenſive Ognifica- 


tion: all rules, from which any beings wharſoever ei- 
ther will not, or cannot, or ought not to deviate, are 
ſo many laws to them. The rules, which God has ſet 


to himſelf to work by; the rules, which brute creatures 


are led by their inſtinct to obey and the rules which 
inanimate matter in its motions and operations cannot 
but obſerve, are uſually: called the laws of their ſeveral 


natures. But lince i it is not- our * in the follow- | 
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; INSTITUTES OF B. I. 
ing work, to enquire into the rules, which God, before 
all ages, has ſet down to himſelf, for himſelf to work 
* or into choſe, which the amen eee 

impoſes upon them, or into thoſe, which neceſſa | 
termine the motions and operations of inanimate mat- 
ter; but into thoſe only, which men are bound to ob- 
8 it was proper, in defining the word law, to re- 

ftrain it to this ſenſe. Neither are all the actions of men 

ſubject to the natural law, which we are enquiring af- 
ter; but thoſe only, which are called moral actions; 

that is, thoſe only, in which men have knowledge to 
guide them, and a will to chuſe for themſelves. This 
is the reaſon for reſtraining the law ſtill farther, by 
defining it to be a rule for the moral actions of men. | 
It was neceſſary likewiſe to include obligation 

notion of a law, ere eee which 

men are obliged to obſerve ; becaule all the rules, which 
men obſerve, even in their moral actions, are not laws. 
= Counſel, or advice, which they may follow or neglect 
- 6 their own diſcretion ; rules of convenience or prud- 
= \ ence, which they. may obſerve or not, as their own in- 
| 8 clinations lead them; 1 — How ers 

1 called ſo improperly. _. : 

permiſi- II. By making obligation « necellary part in dur no- 

© ons are tion of a law, all b permiſſions are, as they ought to be, 

q *. ooh excluded from being laws. Though permiſſions may 

cdoome from the maker of a law, and may beeſtabliſhed by 

bis authority, yet they are rather negations of law than 
acts of it: inſtead of being operations Anme | 
ars Checks upon its operation. 
Permiſſions are of two ſorts, they ariſe either from 5 
che filence of the law, or from its expreſs declarations- 

Al avs are underſtood to permit lern denn 

are 


0 Grot, Lib. | Cap md WK, 


law does not forbid; eee, to negledt whats 
ever it does not command. There can be no queſtion, 
vwhether ſuch permiſſions as theſe are to be called laws: 
for certainly the ſilence of the law can never come with- 
in the notion of law. And as to the other fort of per- 
miſſions, thoſe which ariſe from expreſs declarations of 
the law; what are they but declarations, that the law is 
not deſigned to extend to the privileged caſe? Man- 
kind, if they were under no law, would be at full liber- 
ty to act in what manner they pleaſed. But ſuppoſe a 
law to be made commanding them to do this, or that; 
the liberty of all, who are ſubject to the authority of 
ſuch law, is then reſtrained, and they are obliged to act 
as the law preſcribes. Suppoſe farther the fame law. 
to declare, that ſuch particular perſons, or that perſons 
in ſuch particular circumſtances, are permitted to do 
otherwiſe; the effect of ſuch a declaration is, that se 
privileged perſon, or that the perſons in the privileged 1 
circumſtances, are left in the fame condition, as if no 
law at all had been made: they are, notwithſtanding _ 
the law, at liberty to act in what manner they pleaſe, 
And it is not eaſy to imagine with what propriety ſuch _ 
a permiſſion can be called a law, as leaves themattheir '  X 
full liberty, and places them in the ſame condition, that 
= they would have been in, if the law had done nothing 
either one way or the other. Such a permiſſion comes 
indeed from the law-maker, and is eſtabliſhed by his © 
authority. But then it is plain how his authority 
operates. Its operation is to check the obligation of his 
law, and to prevent its extending to ſuch perſons, or to 
ſuch caſes as it would TIGER CELERY 
checked it. 
From what has been already ſaid, it will reger 
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are nearly che ſame in their effect. The principal dif- 


and the ſame authority, which eſtabliſhed it, repeals it. 
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though we diſtinguiſh between permiſſions, which ariſe 


from the ſilence of the law, and permiſſions, which ariſe 
from the expreſs declarations of it; yet both of them 
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ference between them is in their extent. All men are 
at liberty to act as they pleaſe, where the permiſſion 
ariſes from the ſilence of the law. But they only have 
this full liberty, to whom the permiſſion is granted by 

the law, where the permiſſion ariſes from its expreſs de- 
claration. Perhaps the following inſtance may help to 
make this matter more intelligible. Suppoſe the local 
ſtatutes of any College af either of our Univerſities nei- 
ther to have commanded nor forbidden the fellows of 
ſuch College to enter into holy orders, but to have been 
wholly ſilent upon this head. Every one will ſee, that 
thoſe fellows are permitted to act in this reſpect, as they 
pleaſe, and are at liberty either to enter into holy orders 
or not, at their own diſcretion. The founder of the 
College, or other perſon, who has a right to change 
their ſtatutes, alters his mind, and enjoins, that they 
ſhall all be in holy orders at a certain age, under the 
penalty of forfeiting their fellowſhips. They are then 
no longer at liberty to chuſe for themſelves, but muſt 
either loſe their fellowſhips, or enter into holy orders. 
After ſome experience this law is found inconvenient, 


The fellows are then at liberty again as they were at 
firſt ; they are permitted either to enter into holy or- 
ders or not, juſt as they pleaſe. And this permiſſion is 
planely owing, not to any new law, but to a repeal of 
that which was formerly made. It ariſes indeed from 

an act of the lawmaker; but it is from ſuch an act as 

only makes void what he had done before. But ſup- 

- e inſtead of EY 9 his former law, 
1 fa 
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' N to have granted a diſpenſation to two of the fellows to 
| continue laymen, if they pleaſe.; Such a diſpenſation is 
A permiſſion. ariſing from the act of the lawmaker : but 


we cannot with any propriety, call it a law, in reſpe& 


of thoſe two of the fellows, to whom it is granted. Its 


effect is planely a repeal of the law in reſpect of them: 


| andif a repeal of a law, where it is univerſal, cannot 


be called a law; there is no reaſon why it ſhould be 


called fo, where it is partial. A permiſſion to all the 


fellows, ariſing from the ſilence of the ſtatutes, is plane- 
ly no law. A permiſſion to all the fellows, ariſing from 


the repeal of the ſtatutes, is planely no law. The only 


difference between either of theſe caſes, and the caſe of 


a permiſſion to two of the fellows, is, that only theſe | 


two enjoy that liberty in this caſe, which all of them 
would have enjoyed in either of the other. And it will, 

1 apprehend, be neceſſary to find out ſome other differ- 
_ ence beſide this, before any ſatisfactory reaſon. can be 
ſhewn, why permiſſions ariſing from the original ſilence 


or total repeal of the law, are not laws; but permiſſions 


ariſing from an expreſs diſpenſation or a partial ron 
of it, are to be looked upon as laws. 


III. But though permiſſions do not operate as ! in 3 what 


reſpect of thoſe perſons, in whoſe favour they are grant: *© 


miſſi- 


ed; yet they have the operation of laws, and ought to ons ma 


be conſidered as laws, in reſpect of others, who are 


ment of that liberty, which ſuch permiſſions allow. 


Thus, in th inſtance juſt now made uſe of, the go _ 
vernors of the e are bound by the diſpenſation, | 
granted to two of their fellows from entering into holy 


orders, to ſuffer theſe two fellows quietly to enjoy their 
places or fellowſhips, notwithſtanding the general ſta- 
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bound not to hinder thoſe perſons from the full enjoy- 2 * 


nn .. to be in holy orders at a 
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5 certain time, under the penalty of a forfeiture; though | 
the fellows, who are thus privileged, ſhould continge 
laymen beyond the time ſo limited. Permiſſions there- 
fore, though they are not Jays in one view, are laws in 
another view. In reſpect of thoſe perſons, to whom, 
or in whoſe favour they are granted, they are checks 
upon the law: in reſpe& of others, who, if no ſuch 
permiſſion had been granted, might have lawfully hin- 
dered cheſe perſons in the exerciſe of that liberty, which 

it allows, they are acts of the law. They are not laws, 
as far as they allow a liberty of action: they are laws, 
as far as they include the notion of obligation. 
Iv. One reaſon why permiſſions, even in reſpect of 


thoſe perſons, who claim a liberty of acting in virtue of 
them, have been miſtaken for laws, has probably been, | 
that where they ariſe from expreſs declarations of the 
law, they are eſtabliſhed by the authority of the law- 
maker. But that his eſtabliſhment of them will not be 
ſufficient 1 to give them the nature of laws will be evi- 
dent, upon recollecting in what manner his authority 
operates in their eſtabliſhment. It operates only ſo as 
[5 8 itſelf, and to hinder the law from extendin 
ſo far as it would have extended, if he had not 7 
the diſpenſation or privilege. And it may be queſ- 
: tioned, whether a privilege or permiſſion, in this view 
of it, can be properly ſaid to be eſtabliſhed: unleſs we 
mean, thatby the grant of ſuch privilege the liberty of 
thoſe perſons is eſtabliſhed, which the law would [ave 
ken away, unleſs the privilege had been granted. 
Another reaſon, why permiſſions have been miſtaken 
for laws, | is that privileges and rights are derived from 
them. And ſince privileges and rights are ſuppoſed to 
be poſitive things, it is imagined, that permiſſions, up- 
pay which wy are * muſt * looked upon as 
poſitive 
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= poſitive acts, and not as mere negations of law. But " 
= then we muſt obſerve, that if there was no law at 
a there would be no difference between privileged 
ns and others; all men would be equally at liber- - 
to act in the ſame manner. It is therefore the re- 
2 which the law has laid upon others, and not the 
grant of any thing poſitive to the privileged perſons, 
which puts the difference between theſe perſons and 
others. And a privilege, in this view of it can no other- 
wiſe be conſidered” as a poſitive thing, than as it is a 
reſerve of that liberty in favour of the privileged per- " 
| ſons, which the law has taken away from others not + 7 
privileged. - But ſuch a reſerve as this is planely no act 
of the law; it is only a check upon it, and hinders it 
from aQting, Many of our rights, it muſt be allowed, 
are derived from, permiſſions. But this can be no fea- 7 
ſon for eſteeming pertmiſſions to be poſitive acts of the * 
law: unleſs the ſilence of a law can be called a poſitie 
act of it. Since as many of our rights are derived from 
| , Which ariſe from the ſilence of the law, as 
from permiſſions which ariſe from its expreſs declara- 
tions, A right is indeed nothing more than a liberty of 
doing certain actions, or of poſſeſſing certain thingy 
conſiſtently with the law. We have therefore a right 
to do ſuch actions as the law does not forbid us to do, 
and to poſſeſs ſuch things, as the law does not ford 
us to poſſeſs, And it ſeems impoſlible for any one to | 
conceive, that the laws not forbidding us to do an ac- 
tion, or to poſſeſs a thing, ſhould be an act of the law. 
This is the caſe, where our rights are founded upon 
| 5 ariſing from the filence of the law : and it 
much the ſame, where they are founded upon what 
ate called poſitive grants, that is, upon ſuch permiſſi- 
F An expreſs decla- 
e . ration 


view indeed a permiſſion, upon which any right is 8 
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ration of what the law allows is no more than an ex · | 


preſs declaration of what it does not forbid, In one 


founded, may be looked upon as an act of the law; 


iaterrupting them in che Tres © eerst of, what is 10 
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bliſhing the ſame rules of duty. The moraliſts of one 
ſect derive our obligation to obſerve the law of nature 
from inſtinctive affections, or an jnnate moral ſenſe. 


though i in reſpe& of them, whoſe right it is, the permiſ- 
on is only a negation of law, yet in reſpect of others it 
operates as a law.: becauſe it reſtrains all others from 


Pe. a, 1 


Laws are divided into 1 ſorts, tu ye ; 


voluntary. Natural laws are thoſe, which mankind are 


obliged to obſerve from their nature and conſtitution, 


Voluntary laws, or, as they are ſometimes called, po- 


ſitiye laws, are thoſe,, which mankind are obliged to 
obſerve by the immediate wth and appointment of os - 


ſyperiour. 


| | 1 Saule of VI. As it is the prictoat- 8 of the fallovies | 
4 treatiſe to trace out the rules, which mankind are obli- 


ged to obſerve from their nature and conſtitution; there 


does not ſeem to be any great neceſſity for entering in» 
to the queſtion concerning the cauſe of our obligation to 


-pbſervetheſe rules; a queſtion upon which moraliſts are 


ſo much divided in their opinions. However they may : 
differ about the cauſe of obligation, they are agreed 
about the law, to which we are obliged ; whilſt they 


diſpute about the reaſon of duty, they concur in eſta- 


I' hoſe of another ſet maintain, that all our obligations 


of this ſort ariſe from certain abſtract relations or fit - 

peſſes of things. A third ſect are of opinion, that we 
cannot be ſteadily and conſtantly. obliged to the obſer- 
vance of that law, but from the aſſurance of being madg 
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happy, for obſerving i it, by the will and appointment - hy 
of God. And a fourth ſect think it neceſſary to join 
all theſe principles together, in order to render the obli- : 


gation perfect. But all theſe different ſes agree in con- 
tending, that the law of nature, which we are obliged 


to obſerve, preſcribes piety, towards God; juſtice and 
benevolence in reſpect of mankind; and chaſtity and 


temperance in reſpect of ourſelves. But as the rules of 
duty are the proper ſubject of our preſent enquiry, ang 


all moraliſts are agreed about theſe rules, however they _ — 


may differ about the cauſe which obliges us to the ob- 


ſervance of them; we might paſs over this queſtion en 
tirely, without being liable to be charged with neglect» 
ing what neceſſarily belongs to our ſubject: or if we ſay 
any thing about it, thoſe moraliſts, who are not of the 


ſame opinipn with us, muſt own that the proper ſubs 


ject of the following treatiſe is not affected by it. 
VII. But though it is not neceſſary to ſpeak. at large 


concerning the cauſe of moral ASHE li and to entgy gg 
minutely into the diſputes, which have been raiſed upon cauſe f 
that head; yet it may not be improper to ſay ſomething obliga - 4 


about it. I ſhall therefore endeavour to ſhe w: it; as few 


words as I can, for what reaſon ye are obliged to the 


duties of piety towards God, of juſtice and benevolence 


in reſpe& of mankind, of chaſtity and temperance in 


reſpect of ourſelves. It is, 1 ſuppoſe, an undoubted 


truth, that all men are defffous of happineſs. And I 
ſhall farther take it for granted, that when any practice 

appears to be ſo connected with our happineſs, that we 
cannot obtain the one without following the other, we 


are then as ſtrongly obliged to that practice, as we can 
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be. Whatever rules therefore are, by our own nature 
and the conſtitution of things, made neceſſary for us to 


gat in order to a theſe rules are thelaw of 
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our nature. Now man, as an individual, Inco! 4 5 
wich the creatures of his own ſpecies, ones ih 

them in a common intereſt, having no other proviſion 
or conyeniency but what his own labour could produce, 
having no prudence but his own to contrive for im- 


ſelf, and having no ſtrength but his own to defend him, 
would be unable to obtain ſuch a degree of happineſs, 


as his nature prompts him to deſire, and much more 
unable to obtain ſuch a degree, as his nature is capable 
of. It is therefore the law of his nature, that he ſhould 
live in ſociety with others of his own ſpecies: by which 
Ido not mean, that he ſhould merely live in company 


with them, as many brute creatures are obſerved to herd 


together; but that he ſhould join with them in a com- 
mon intereſt, that he ſhould bind himſelf to them in 


ſuch a manner as to labour with them for a general 


good. For without ſuch a connection of interefts, he 
cannot make uſe of a joint or common wiſdom to con- 
_ trive for his own good, nor of a joint or common 
ſtrength to ſecure himſelf in the poſſeſſion of it. So 
dat although his own particular happineſs be the end, 
which the firſt principles of his nature teach him to 
purſue ; yet reaſon, which is likewiſe a principle of his 
nature, informs him, that he cannot effectually obtain 
this end without endeavouring to advance the common 
good of mankind; but muſt either be contented to 
enjoy his own happineſs, enn ap· 
pineſs, or not enjoy it at all. | 
: PE 
made and governs the world, to whoſe power he owes 
his being, and to whoſe goodneſs he owes all the hap- 
that he either does or can enjoy; and when he 
 Jearns beſides, either by the uſe of his reaſon, or by ex- 
Preſs declarations from the maker and governour of all 
| things, 


— 
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„chat he is not to ceaſe to exiſt, when he paſſes ' 
out of this preſent life, but that his being will be con- 
= tinued to him in another; the ſame deſire of happineſs, 
which obliged him to purſue a general good, and to | 
keep his intereſts by this'means united to the common 43 
| intereſts of his ſpecies, will oblige him to obſerve all 1 
theſe rules in his moral conduct, which he finds to be 1 
neceſſary, in order to ſecure the favour of his maker, 
and his own welfare in the life after this. He will plane- 
ly underſtand, that the moſt effectual way to ſecure 
the latter point, js to ſecure the former, that he is moſt 
| likely to obtain this future happineſs, by putting him- 
ſelf under the protection of that almighty Being, who 
is the diſpoſer of all things. Not can he have any hope 
of engaging the protection of God, but by endeavour- 
ing to pleaſe him, or by obeying his will, as far as he 
can diſcover what his will is. But fince, from a view. \J 
of what is before him, it appears, that God has made 
his nature and conſtitution ſuch, as requires him, if he 1 
would be happy here, to work for a general good, or = 
for the common intereft of his ſpecies ; the moſt rea- | 
ſonable conclufion is, that God, who made his nature 
and conſtitution what it is, expects him thus to work; 
and that, by thus endeavouring to do the work, which 
God expects him to do, he takes the moſt effectual 
method of ſecuring whatever happineſs can be * 
for hereafter. 
But beſides the general deſire of happineſs, bs Anda | 
within him elf certain appetites, which lead him to ſome - 
rticular ſorts of pleafure, and that a part of his hap- | 
pineſs, whilſt he is here, conſiſts in the gratification of 
theſe appetites. Bur then he finds likewiſe, that, if he 
indulges himſelf to exceſs in ſuch pleaſures, the exceſs - 
. ende wich pal and Afar, and that if he gives 
himſelf Pk 
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—_— —*« Bait ap to thoſe pleaſures, he becomes either uſeleſs 
odr hurtful to his ſpecies. . From either of theſe dif- 
Ccoveries he may collect, that he cannot be as happy, as 
he naturally deſires to be, or that he cannot obtain his | 
1 greeateſt good, unleſs he takes care to reſtrain his ap 
petites within proper bounds. For fince the pain and 
diſeaſes, which attend the too free indulgence of them, 
_ ariſe from his nature and conſtitution, exceſſes of this 
fort are contrary to his nature and conſtitution, and 
conſequently are contrary to the will of that Being, who 
made his nature and conſtitution what they are. And 
ſince the ſame exceſſes interfere with the common good 
of his ſpecies, by making him either uſeleſs or hurtful, 
they are upon this account likewiſe contrary to his 
nature and conſtitution, which he finds to be ſuch, 
that he cannot obtain his own particular happineſs 
without e ee to . the common happi: 8 
neſs of his ſpecies. 
Upon the whole, mankind are naturally 1 of 
—_ making themſelves as happy as they can; and whatever 
; rules are by their nature and conſtitution made neceſſa- 
ry for them to obſerve, in order to obtain this greateſt 
good, are the law of their nature. And theſe rules have 
been ſhewn to conſiſt, firſt, in piety and reverence to» 
wards God, who is the maker and diſpoſer of all things; 
ſecondly, i in juſtice and benevolence towards one ano- 
ther, or in working for a common intereſt, by taking 
care to do no harm, and by endeavouring to do good; 
and, thirdly, in reſtraining their appetites by chaſtity 
and tem perance, ſo as neither to hurt themſelves nor 
others, by the improper indulgence of them. 
In tracing out the obligation ariſing from thaw of 
nature, to obſerve theſe duties, I have taken the expec- 
ben of a life after this * without con- 
N — Hidering, | 
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monks which God has made to us. Nor do T think it 


fact, that there will be a future life, ſuch a life is equal. | 


that upon this account revelation cannot fairly be made 
the foundation of it. But whoever is diſpoſed to make 


many more depend upon the experience of other men, 
and are conveyed to us by their teſtimony. Whoever 


ſtitution of man, by his own experience and the teſti- 
the much ſurer teſtimony of God. 


_ mankind, by the immediate authority of a Superiour ; 


cauſe the only ſuperiours, that we know of are either r | 
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fidering, e we come to the knowledge of wha 
life by the uſe of our reaſon, or by ſome exprels reve- 


neceſſary to enter here i into any debate upon this heads © l * J 
becauſe by whatever means we are informed of this 


ly a part of our nature, and of the conſtitution” of 
things; and all the conſequences relating to our prac- 
tice, which can be deduced from it, are equally the laws 2 
of our nature. It may perhaps be urged, that the laß 
of nature is a law, . which reaſon diſcovers to us, and I 


ſuch an objection as this, ſhould conſider, in what ſenſe 
reaſon is ſaid to diſcover the law of nature: it does not 
diſcover all the facts from whence. it deduces this law. 
Many of them are learned by our own experience, and 


would be truly and fully informed of the nature and 
conſtitution of the human ſpecies, muſt make uſe of 
theſe means: and after he is thus informed of the facts, 
his reaſon traces out from thence the rules, which ſuch 
a nature and conſtitution obliges mankind to obſerve. 
The uſe of reaſon, in tracing out thoſe rules, will, as 
far as I can ſee, be preciſely the ſame, whether he is 
informed of the facts relating to the nature and con- 


mony of other men, or whether he joins to theſe hope” 


VIII. 4 As voluntary laws are rules vreſeribed — 9 


either . 
they muſt neceſſarily be either divine, or human: be- wy or IJ 
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WH! Cod who is the author of our being, or ſuch of our 
own ſpecies, as have a right to direct our conduct. 
Divine IX. Divine voluntary laws are ſuch rules, as we 
4 — are obliged to obſerve by the immediate command and 
= authority of God. Theſe laws are either of partial or 
of general obligation; they are either ſuch as oblige 
only one particular people, or ſuch as oblige all man- 
kind. We know of but one inſtance of a divine volun- 
tary law, which was confined to a ſingle people; and 
that is the law, which God gave to the Iſraelites by 
Moſes. It is evident, that the poſitive parts of this law 
were never obligatory upon any people, except the Iſ- 
raelites: both becauſe the law is addreſſed to them on- 
ly; and becauſe the principal obſervances, which it en- 
joyned, and many of the rewards, which it promiſed, 
were confined to the country, where they lived. A vo- 
luntary law can oblige no farther than the lawmaker in- 
tended that it ſhould oblige: becauſe all the authority, 
that it has, is derived only from his will and intention: 
ſo that wherever this will or intention ſtops, the obliga- 
tion of the law muſt ſtop with it. Now the intention 
of God, in giving the Moſaic law, does not appear to 
have extended beyond the Iſraelites; for the law is ad- 
dreſſed to them alone. Hear O Iſrael, ſays the legifla- 
tor, the Lord thy God is one Lord. And as the inten- 
tion of the lawmaker thus confined it to that one peo- 
ple, fo the matter of the law and the ſan&ions of it 
are, in many inſtances, ſuch as confine it in the ſame 
manner. Some of the feaſts, which it appoints, could 
not be celebrated; ſome of the ſacrifices, which it com- 
mands, could not be offered; ſame of the ceremonies, | 
which it preſcribes, could not be obſerved, at any place, 
except at Jeruſalem. The promiſes of living long in 
the land, which God had given them, the promiſe, chat 
| | when 
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| when all cheir males went up to 3 
in a year, none of their neighbours ſhould invade their 
country, the general promiſes, that God would bleſs 
them more than any people, are all of them in their 
own nature limited to the Iſraelites ; and ſome of them 
are limited not only to the Iſraelites, as a particular 
people, but as a people ſettled in that particular country. 
As this law was never obligatory. upon any other 
nation, beſides the Iſraelites, ſo, ſince the preaching of 
the Goſpel, it is not obligatory upon them. This was 
expreſsly declared by the council of the apoſtles at Je- 
ruſalem, and-is frequently repeated by St. Paulin moſt 
of his epiſtles. We are to obſerve however, that the 
Moſaic law may be diſtinguiſhed into three parts; that 
many of its precepts are purely political, and were de- 
ſigned to regulate and eſtabliſh the civil government of 
the [ſraclites; that many of its precepts are ceremonial, 
and were deſigned to ſeatle the ura! forms of relis 
gious worſhip; but that ſome of its precepts .are mo- 
ral, and are only parts of the law of nature. Now 
whilſt we afirm the Moſaic law to have been never 
obligatory upon any beſides the Iſraelites, and not to 
be obligatory at preſent even upon them; we muſt re- 
member, that the moral precepts of it did always ob- 
lige, and ſtill continue to oblige all mankind;; not be- 
cauſe they are parts of the Moſaic law, but becauſe they 
are tranſcripts of that natural law, which was, and al- 
ways will be of univeclatobigntion10-hnin, 0g 
derived from their nature and conſtitution. - 
Whatever poſitive laws were given either to Adam 
or to Noah, as the common parents of all mankind, 
would be of univerſal obligation, if we could come to 
the knowledge of them : becauſe the commands of 
God ta them, as the repreſentatives of the ſpecies, one 
of} | at 


+ ze ins WI TU TES of Br 


at the ereation and the other after the flood, neceſſarily 
| extendeo that whole ſpecies, which they repreſented.” - 
All ſuch poſitive laws, as are contained in the Goſ- 
* pel, are likewiſe of univerſal obligation: becauſe the 
author of it, and they who firſt preached it, by his ap- 
| pointment and under his been. ann, * men 
* are obliged to receive it. 
There does not ſeem to der ene en 
that we are obliged to obſerve ſuch poſitive rules, as 
God is pleaſed to preſcribe: to us; ſince his authority 
over us, and his power to make us happy or miſerable, 
are ſuch apparent and effectual cauſes of obligation, 
that the moſt ſlight obſerver cannot want to have them 
| pointed out or enforced. | 
Differ- NX. Before we paſs on to the MOTO of bands 
3 laws, it may not be improper to ſtate and explane the 
of nature, difference between the law of nature, and the poſitive 
anddivine laws of God. f This difference will be beſt underſtood, 


| — if we conſider what it is, which makes any intelligible 


diſtinction between moral and poſitive duties. When 
the law of Moles, for inſtance, forbids murder, and 
when it forbids the Iſraelites to eat the fleſh of ſuch 
animals, as it determines to be unclean; what is wed 
which makes one of theſe a moral and the other a 
fitive precept ? This point is not at all cleared to us by 
ſaying, that one of theſe is a precept of the law of na- 
ture, and the other is not ſo: for this, inſtead of bring- 

g us forward in removing the difficulty, only carries 

us back to the place, that we ſet out from. We cannot 
ſay, that moral and poſitive duties are diſtinguiſhed 
from each other, by the different authority, which eſtab- 
liſnes them: becauſe the ſame God, ho binds us to 


the obſervance of the law of nature, binds us likewiſe 
to * obſervance of his own poſitive laws. Neither can 


35 — 
F Grot. ibid. 
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becauſe happineſs to thoſe, who obey them; is the com- 


mon ſanction of duties of both forts. This is planely 
the caſe both in the Goſpel and in the law of Moſes; 
where moral and poſitive duties are enjoyned under like 


penalties. We cannot therefore look for the difference 
of theſe two forts of duties here; unleſs we will main- 


tain, that every moral duty becomes a poſitive one, 


whenever God is pleaſed to eſtabliſh ſuch moral duty 
by an expreſs promiſe of a reward to them, who per- 


The principal mark of difference is to be found in 
the matter of the duties. The actions of men are, in 
their own nature, either good, or bad, or indifferent. 


Such actions as in themſelves, or of natural conſe- 
quence, tend to promote a common intereſt, or to pre- 
vent a common harm, are called morally good: they 
make a good part in the behaviour or morals of thoſe 
perſons, who do them; becauſe they are productive of 
good or happineſs to mankind. Such actions, as in 
themſelves, or of natural conſequence, tend to hinder 
a common good, or to produce a common harm, are 


morally bad: they make a bad part in the morals or 
behaviour of thoſe perſons who do them. Such actions 
are indifferent, as do not affect the general good or wel- 


fare of others, either one way or another; ſuch as in 
themſelves, or of natural conſequence, neither prevent 
harm nor do good, neither prevent good nor do harm. 
The law of nature, as has been ſhewn already, enjoyns 
all thoſe actions, which are morally good, and forbids all 
thoſe which are morally bad. By this means the former 
become duties, and the latter crimes. And if God, in 


any expreſs revelation of his will to mankind, has been 


B ä pleaſed 


we ſay, that they are diſtinguiſned from one another by 
the different ſanctions, upon which they are eſtabliſhed : 


HORS 


” - - 7 — 
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pleaſed to recite any part of the law of nature, and to 
_ eſtabliſh it by any new ſanctions; ſtill the nature of the 
| duties ſo recited and eſtabliſhed continues the ſame ; : 
and the actions thus enjoyned, being morally good, are 
called moral duties. But when any actions, which are 
indifferent i in themſelves, are commanded or forbidden 
by any expreſs revelation of Gods will; thoſe actions 
likewiſe, which God thus commands, become duties, 
and thoſe actions which he forbids, become crimes : 
—.— as the actions in themſelves, or in their own 
nature, affect the common good of mankind neither 
one way nor other, as they have nothing in them 
either morally good or morally bad; this ſort of duties 
is called poſitive duties. Thus in reſpect of God, 
fear, and love, and reverence are moral duties; be- 
cauſe they tend to promote a common good, Gas the 
obligations, that we are under to work for this end, 
depend upon our knowing it to be his will, that we 
| ſhould fo work; and unleſs we fear and love and re- 
verence him, his will would not appear to be a law to 
us. But the particular forms or ceremonies, the parti- 
_ cular times and places appointed for expreſſing theſe 
ſentiments, are of a poſitive nature. Temperance and 
chaſtity, as they tend to promote a common good, or 
to prevent a common harm, are moral duties. But any 
extraordinary reſtraints upon our appetites, which have 
not ſuch a tendency, are duties of a poſitive ſort. In 
ſhorr, ſince all ſuch actions as are good in themſelves, 
in the ſenſe already explaned, are called virtues; and 
all ſuch, as are bad in themſelves, are called vices; we 
may ſay i in general, that all virtues are moral duties, 
and all vices are moral crimes; or that virtue and vice 
are the matter either of the law of nature, or of Gods 
moral * which n the . and forbids the 


7 latter. 
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CI NATURAL LAW. | 

latter. But ſuch actions, as are indifferent in them- 
ſelves, ſuch as in their own nature are neither virtuous 
nor vicious, are the proper matter of Gods poſitive 
law; they become duties, when he commands aun 
or crimes, when he forbids them. 


I would not be underſtood to mean, that the obſer- 
vance of Gods poſitive commands does not at all affect 
the general good of mankind, after he has been pleaſed 
to give thoſe commands; or that the common intereſt 
is not concerned; whether they are obſerved or neglec̃t- 
ed, There is certainly thus much of morality even 
in all poſitive duties; that any habitual neglect of them 
is inconſiſtent with the fear, and love, and reverence, 
which are due to God, and which are the ſureſt eſtab- 
liſhment of the whole law of nature : ſo that they, who 

tend to deſpiſe all poſitive duties, as if they were of 
little or no importance, would do well to conſider, that 
they may juſtly be looked upon as enemies to the ge- 
neral good of mankind; in as much as they leſſen the 
authority of God, and weaken the firmeſt ſupport of - 
all moral virtue; ==: | | | 


From the difference between the moral and the po- 
ſitive laws of God, in reſpect of the matter of thoſe 


laws, another mark of difference ariſes, in reſpect of 


the means by which we do or may arrive at the know- 


ledge of them. The moral law of God commands all 
ſuch actions as in themſelves, or of natural conſequence, 
are productive of general good, and forbids all ſuch, as, 
in themſelves, or of natural conſequence, are produc-- 
tive of general harm. Now the experience and the rea · 
ſon of mankind may diſcover this natural difference 


between virtue and vice, or between good and bad ac - 


tions: and conſequently it is poſſible, in the nature of 
the thing itſelf, for mankind, by the uſe of their rea- 


B 2 | ſon, 
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| ſon, to trace out the rules of moral duty. But wen in | 


reſpect of poſitive duties, which conſiſt of ſuch actions 
as are in their own nature indifferent, or of ſuch actions 


as do not appear to us to be productive of either good 
or harm to mankind, our reaſon can be no guide to us. 


For certainly reaſon can never diſtinguiſh the duties 
from the crimes, without ſome expreſs declaration of 
the will of the lawmaker, where nothing but his will 


makes any apparent difference between thoſe actions, 


which are commanded, and thoſe which are forbidden. 
Though I have here ſaid, that it is poſſible for man- 


kind, by the uſe of their reaſon, to trace out the rules 


of moral duty; I would not be underſtood to intimate, 
that in reſpect of our moral duties all revelation is uſe- 
leſs. In reſpect of theſe duties revelation may and does 
anſwer very uſeful and neceſſary purpoſes. In the na- 


ture of the thing itſelf, ſuch actions, as are moral du- 


ties, may be diſtinguiſhed from ſuch, as are criminal: 
becauſe there is a natural difference between them. But 
then as this difference conſiſts in the good or harm, 
which ariſes from our actions; long experience, cloſe 


attention, and accurate reaonirigs are neceſſary to diſ- 


cover it. So that however poſſible it may be, in the 
nature of the thing itſelf, for mankind to trace out the 


rule of moral duty, Wer the aſſiſtance of revelation; 


it is in fact very unlikely, that they ſhould do it, with- 
out ſome ſuch aſſiſtance. The life of any one man is 
too ſhort, his obſervations too few, his attention too 
much taken up with other matters, to ſearch into the 
nature and conſequences of all human actions, and by 
general reaſonings to eſtabliſh a rule of duty. This 
would be the caſe, ſuppoſing we were all of us to 
employ ourſelves in this enquiry with as much dili- 


gence as the circumſtances of human life would ad- 


a . mit 


actions will be a ſurer guide to us than our own ex- 


perience and reaſonings can be. And wherever he 
— been pleaſed to point out our duty to us, neither 
want of leiſure nor want of ſkill can prevent us from 
ſeeing it. This then is the firſt uſe of expreſs. revela- 
tion, in reſpect of moral duties. It aſſiſts the learned 
in their enquiries, and inſtructs the ignorant, who with- 
out ſuch inſtructions would have known little or no- 
thing of it. But ſuch a revelation. is, of uſe not only 
in publiſhing the rule of duty, but more eſpecially in 


eſtabliſhing che obligations of mankind to obſerve this 


rule, by inſtructing them in the full knowledge of God 


and themſelves, by informing them what their true 
condition is at preſent, and by what means the wiſdom 
and goodneſs of God deſigns ta lead them to happi- 


nels hereafter. But I am entering too far into the pro- 


vince, of thealogy; and muſt aſk the readers pardon 


for this digreſſion. 


XI. Human voluntary laws are of three ſorts; ei- Human | 


ther the civil law, or a law of leſs extent which is not 
derived from the civil power, or a law of greater ex- 


s Grot, ibid. G XIV. 


laws of 3 


| 
| 


E Civillaws 
what, 


” 


tereſt. The name civil law is now almoſt appropriated 


of the civil law, we are ſuppoſed to mean this. But 


Human XII. Þ Human voluntary laws, which are of leſs ex- 
law of leſs tent than the civil law, and are different from it, as 


extent 
than the 
civil law. 


maſter of a family preſcribes to his children, or to his 


INSTITUTE Of Bt. 
tent than the civil law. $Jhe civil law is a rule eftab- 
liſhed by the civil power, to which the ſubjects of any 
nation, who are under the authority of its civil power, 
are obliged to conform their behaviour. By the civil 
power we mean that power, which governs what in 
latin is called civitas, in engliſh a ſtate, a nation or a 
civil community, And by a nation or civil communi- 
ty we mean a complete or perfect ſociety of men, who 
are in poſſeſſion of their perſonal liberties, and have 
united themſelves into one body for the purpoſes of ſe- 


curing their rights, and of promoting a common in- 


to the civil law of the roman empire; as this has long 
been called fo by way of eminence, whenever we ſpeak 


whenever I have occaſion to ſpeak of this law, I ſhall 
call it the roman law, and ſhall uſe the words civil 
law, in the moſt extenſive ſenſe, for the law of the land 
In each particular nation or country, that is for the law, 
which the civil power in that nation or country has 


not being derived from the ſame power, are the rules, 
which any one e has authority over others, differ- 
ent from civil authority, preſcribes to thoſe whom he 
has a right to command. Such are the rules, which the 


ſervants. The obligation of this ſort of laws does not 
extend ſo far as the obligation of civil laws; for the 
former extends only to the family, of which the father 
or the maſter is the head; the latter generally extends 
to all the members of the civil community. Or if in 
any inſtances the obligation of the civil law ſeems to be 

1 con- 


b Grotius ibid. 
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which want to be explaned. 


Ek NATURAL LAW. 


confined within narrower limits; yet even in theſe i in- 
ſtances we may planely diſtinguiſh it from the law, 


that we are now ſpeaking of; if we only attend to the 
authority from whence the law is derived. Thus mili- 
tary law, though itis confined to the army, is to be reck- 


oned a part of the civil law, becauſe. it is derived from 
the civil power. The particular laws of any body cor- 
porate, which is but a part of the civil community, dif- 
fers from the civil law only as a part differs from the 


whole; becauſe the power, which ſuch. a body corpo- 


rate has to make laws for itſelf, is granged to it by the 
civil government. 

XIII. The law of nations is a law of 83 extent 
chan the civil law, and is not derived from the civil 


power. By the law of nations we mean ſuch rules, as 
nations or civil ſocieties are obliged to obſerve in their 


intercourſe with one another. There are ſeveral points 
relating both to civil laws and to the law of nations, 
But our buſineſs in this 
chapter was only to give the reader a general notion of 


laws, to ſhew him the ſeveral ſorts, into which laws 


may be divided; and to bring him acquainted with 
the general matter of the law of nature. Such points, 
as relate to civil laws or to the law of nationds ſhall 
be explaned in their Mw _— ” 7 
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1. The word Right ſſenetimes fenifys a law. II. T he 1 ſons 
word ſometimes means a quality in aftions. III. It com- 


* 


+ monly Means 4 quality in perſons. IV. Rights perfett - | 


and imperfefF. V. Obligation and right are correla. 
tives. VI. Two maxims of natural law explaned. 
VII. What affions are void. VIII. Rights are natu- 
Fial or adventitions, IX. Rights are alienable or . 
lienable. 8. & 7 Ane. are corporeal or incorporeal. 


Tube word L 


5 HEmword 3 Right is uſed in three different ſen- 
me i times it ſignifys a law. Indeed, in 


times ſig- our own 'n language, the mer. has very ſeldom this mean- 

| 3 2 ing; perhaps it is uſed in this ſenſe, when we ſay, that 

natural right requires us to keep our promiſe, or that 

3 commands reſtitution, or that it forbids murder. But 

the latin word jus, which is ſuppoſed to anſwer to our 

engliſh word right, is very commonly made uſe of in 

that language in Re ſame ſenſe as the men 1750 to by- 
I Tr 

The word II. k The word chi dig means ns 9 

4. in our actions, by which they are denominated juſt or 

times right ones. Though I think this quality is more uſually 

— 11 called the rectitude, than the right of our actions. Rhe 

— definition, which L have here been giving of right when 

it is uſed for the quality of an action, is the ſame that 

Grotius has given. And we may obſerve upon it, that 

our author, when he thus defines it, does not inform us 

what this quality is. But if we call it rectitude inſtead 

of . right, we ſhall Tags be able to inform our- 


ſelves 
1 Grot. ibid, n. k Lia. 5 1 


ſelves ha 3 it is, e. herd Pex. gf The wa | 
. tude of an action can be nothingelle but its conformi- 
ty or conſiſtency with ſome rule: particularly, in mora- 
lity, it is the conformity or conſiſtency of our actions 
with ſuch laws as we are bound to obſerve. It is from 
this conformity or conſiſtency of our actions with the 
law, that they are denominated lawful, or juſt, or right. 
In explaning what is meant by the right or rectitude 
of actions, I have made u uſe of the two words confor- 
nity and confiſtency; becauſe if I had uſed: only the 
former word, the reader might have been led to ĩma- 
gine, that no actions are juſt or right ones, but ſuch 
only, as the law commands. Whereas in truth, not 
only ſuch actions, as are conformable to what the las- 
commands, but ſuch likewiſe, as are conſiſtent with it, 
or are not forbidden by it, have all the rectitude, that 
is neceſſary to make them juſt, or right ones : for 
whatever actions are lawful, or juſt or right; and it is 
planę, that all actions are ewiuls n the pw does 
not forbid. „ NO FE e eee 9 
All our actions, i in as to laws, are divided 
5 into ſuch as are duties, ſuch as are crimes, and ſuch as 
are indifferent: thoſe actions which the law forbids, are 
crimes; thoſe which it commands, are duties; and 
thoſe are indifferent, about which it is ſilent, ſo as nei- 
ther to forbid nor command them. This latter ſort of 
actions the law allows of; and ſuch allowance is ſuffici- 
ent to make them lawful. And as every action is 
called lawful, if it is not unlawful; ſo. every Ns 
is called juſt or right, if it is not unjuſt or wrong. 
It is no unuſual miſtake to imagine, that ſuch ac- 
tions only are to be eſteemed juſt as the law commands. 
And if what has been ſaid already is not ſufficient to 


guard againſt this miſtake, and to ſhew the difference 


Hf 


TY INSTITUTES By =o 


between the notions of duty and rectitude, or bet 
ſuch actions, as we are obliged to do, gs the — | 
commands them, and ſuch as are ſimply juſt, becauſe 
the law does not forbid them; we may obſerve fur- 
ther, that the word Juſtice itſelf, though it ſeems to mean 

a poſitive quality in actions, frequently means a negative 
one; or that actions are denominated juſt rather from 
what is not in them, than from what is. Such actions are 
unjuſt as have the quality of doing harm, or prevent - 
ing good : and ſuch actions are juſt as have not this 
quality. When therefore we ſay, that the law of na- 
ture commands us to be juſt; the meaning is, that it 
forbids us to do harm, or to prevent good. And con- 
ſequently our actions are as juſt, as this part of the law 
of nature requires, provided we are careful to avoid 
what the law forbids, So that in this view our actions 
are juſt, not only when they are ſuch as the law com- 
mands; but-when they ene ee e a 
abaut or does not forbid. 


| The word III. By Right we — mean that quality m 


1 


Right a perſon, which makes it juſt or right for him either to 


| ly means poſſeſs certain things, or to do certain actions. In this 


py ſenſe we uſe it, when we ſay, that a man has a right to 
ſons, his eſtate, or a right to defend himſelf. By ſaying, that 
Ale has aright, it planely appears, that we conceive this 
right to be ſome quality, which belongs to him, or is 
inherent.in/his perlon. Now in this definition Grotius, 
inſtead of deſcribing the quality itſelf, has only deſcrib- 
ed the effect of it; inſtead of informing us what it 
is, and wherein it conſiſts : he only tells us what it 

does, that it makes a mans actions or his poſſeſſio 

juſt. However, we may eaſily diſcover what this qua- 

1 * if we will é aſk * what it is, which 


J Grot. ibid. ; $1V, 


Uous anſwer to this queſtion is, that our actions or our 


 liged to obſerve in his behaviour, he is not ſuppoſed 


— 


NATURAL LAW. 


poſſeſſions are juſt, where they are conſiſtent with laws 
and conſequently the right, which any perſon has to do 


7 any action, or to poſſeſs any thing, is nothing more than 


his power of doing this wet or ee h this thing 
conſiſtently with law. : 

Right and moral power are expe of Uke im- 
port. A mans natural power extends to every thing, 
which his ſtrength enables him to perform, whether 
the law allows of it or not. But his moral power ex- 
tends to ſuch things only, as his ſtrength enables him 


to perform conſiſtently with law. For in à moral ſenſe, 


or in reference to ſuch rules, as a man is ſtrictly ob- 


to have any more n wg og _ allows _ 
to exerciſe.” 


1 Rights are divided inco only forts perfolt and * 
imperfect. He would be but an indifferent caſuiſt, 5d 1c. 
who, in explaning the diſtinction between theſe two ſorts perſect. 


of rights, ſnould only tell us, that perfect rights are thoſe, 
which may be aſſerted with rigor, even by employing 
force to attain the execution, or to ſecure the exerciſe 


of them, in oppoſition to all ſuch as ſhould attempt to 


reſiſt or diſturb us: but, when reaſon does not allow 


| us to uſe forcible methods, in order to ſecure the en- 


joyment of the rights which ſhe grants us, then theſe 
rights are imperfect ones, If a man had any doubt 
concerning ſome particular right, whether it was per- 
fect or imperfect; and was, upon makingenquiry of his 
caſuiſt; to receive only this deſcription of the two ſorts 
of right; ĩnſtead of being reſolved asto his preſentdoubt, 
he would only be led to another; he would be ſure 
upon receiving this anſwer to doubt, whether the right - 


was ſuch an one, as might * 


= onde ibid. 


and im- 
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and by hs uſe of force, or not. z.and his caſuiſt would 
never be able to give. him any reaſonable ſatisfaction 
in this point, till he has given a fartherand clearer: £X= 
planation of the diſtinction between the 0p. ſorts. of 
right, than this before us. 15 80 = 
We may perhaps ſee the diſtinction 3 . 
: and imperfect rights more clearly; if we obſerve, that, 
where the things, which we have a right to poſleſs, or 
the actions which we have a right to do, are or may be 
fixed and determinate, the right i is a perfect one: but 
where the things or the actions are vague and indeter- 
minate, the right is an imperfect one. If a man demands 
his property, which is witheld from him, the right, 
that ſupports his demand, is a perfect one; becauſe 
the thing demanded is, or may be, fixed and deter- 
minate. But if a poor man aſks relief of thoſe, from 
whom he has reaſon to expect it; the right, which ſup- 
orts his petition, is an imperfect. one; becauſe the re- 
ef, which he expects, is a vague and indeterminate thing. 
| As far as the bargain between a maſter and his ſeryant 
has determined the ſervice, which, the latter owes, and 
of courſe the command, which the former has a right 
to give, the maſters right to command is a perfect one. 
| But though a parent has a right to expect eſteem and 
reverence from a Son, that is of full age; yet as the 
me (ſures of eſteem and reverence, which. the ſon then 
es to the parent, are not ors and determinate, 
the right « of the parent is, in this inſt ank. an imp rfe& 
one. "Jy 
If this account of the matter does not appear atis- 
factory, we may conſider it in another light. Where 
no law reſtrains a man from carrying his right into exe- 
cution, the right is of the perfect ſort, But where the law 
| * in any e reſtrain, him from carrying it vn 


A . bx 


cn. NATURAL LAW. | 
execution, it is of the imperfe&ſort. Or, in other words; 
our right is a perfect one, where we can carry it into 7 
execution, without breaking in upon the right of other 
men; but it is an imperfect one, if the rights of other 
men ſtand in the way of it; ſo that we cannot carry it 
into execution without breaking in upon them. Thus I 
have a perfect right to defend my life againſt thoſe, who 
have no right to take it away. I have a perfect right to 
make uſe of ſuch means as are neceſſary for my defence ; 
where the law does not preſcribe the means to be made 
uſe of. I have a perfect right to keep my property; ; 
fince my poſſeſſion of what is my own does not violate 
the rights of any other man. When my property is 
witheld, my right to recover it is a perfect one; becauſe 
no law reſtrains me, or no perſon has any tight to bin- 
der me from recovering it. My poverty may give me 
a right to expect relief from them, that l kave deſerved 
well of; but I cannot carry this right into execution 
without breaking in upon the right, which they have 
to their own property ; ; the law therefore reſtrains me 
from carrying it into execution, and the rightis an im- 
perfect one. If 1 am well qualified for any office of 
truſt and profit in a civil ſociety, eſpecially if Tam better 
qualified for ſuch office, than my competitors, 'Thave 
a right to expect it: but this right 1 is only an imperfe&t 
one; becauſe the office being in the diſpoſal of the | 
governors of the ſociety, I cannot carry my right into 
execution without breaking in upon their right to diſ- 
pole of ir, as they — and the ſame law, which 


gives them the diſpoſal of it, hinders me —— 8 | 
my right into execution. 


V. Obligation and right are correl: ada, where Obli 
any perſon has a right, ſome one or more perſons are —_— 4 
under an * which 2 to that right: correla. i 
| and tives. . "- 
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and on the contrary, where any perſon is under an 
obligation, ſome other perſon or perſons have a right, 
which correſponds to that obligation. If the right is a 
perfect one, ſo is the corre lent obligation: ike 
right is an imperfect one, the obligation is ſo too. 
This might ſerve for the explaning the diſtinQion of 
obligations into perfect and imperfect. -' As a mans 
right to his life is a perfect one; we may be ſure, if we 
- know this, that the obligation not to take it from 
him is a perfect obligation. As the proprietor has a 
perfect right to demand his goods of us, when we 
happen to be in poſſeſſion of them, we are under a per- 
fect obligation not to withold them. We are obliged to 
relieve the indigent; but our obligation is of the im- 
perfect fort, becauſe they have only an imperfect right 
to expect relief. When we have the diſpoſal of places 
of truſt or profit, we are obliged to give them to the 
moſt deſerving: but this obligation, in reſpect of thoſe, 
who are moſt deſerving, is an imperfe& one; becauſe 


their right ee which RO for, is of the 


imperfect ſort. - ; \8 
But perhaps we may be able to diſtinguiſh bene 
perfect and imperfect obligations, without attending 
immediately to the rights, which anſwer to them, by 
obſerving; that the obligations, which ariſe out of 
negative precepts of the law are perfect; and that 
thoſe which ariſe out of affirmative precepts, are im- 
perfect. For ſince the matter of negative precepts is 
preciſe and determinate, ſuch precepts allow of no li- 
berty at all; they take away the whole moral power of 
acting, and conſequently produce a perfect obligation. 
But the matter of affirmative precepts is not ſo preciſe 
and determinate; ſuch precepts are to becomplied with 
as we have proper opportunities; and our judgment is 
| TOY — og 
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to direct us as to the opportunities: whilſt therefore 
they direct us how to behave, they allow ſome liberty 
of chuſing 3 and upon that account the obligation 
produced by them can only be imperfect. The lar 
ſays Thou ſhalt, do no murder The obligation here ĩs 
of the perfect ſort; for the matter of the law is ſo pre- 
ciſe and determinate, as to leave no moral power of 
acting. The laws ſays Honour thy father and thy 
mother - The obligation here is imperfect ; becauſe as 
the matter of the law is not preciſe and determinate, 
inſtead of leaving no power of acting, it ſuppoſes us to 
have ſuch a power, and directs us how to. make uſe aof 


it as we have opportunity. 


From whar has: denn fad „ 
nature of juſtice, that it conſiſts in doing uc harm to 
others, it appears that the precepts of juſtice are all of 
them negative ones; and conſequently, that all the 
obligations of juſtice are of the perfect ſort. Bur 
as kindneſs and favour conſiſt in doing good; the 
that account the obligations to any of thaſe duties 
by which any Pe nh e 
fect ones. 


VI. * are two maxims of natural 1 iced Two 
are often applied very injudiciouſly, and which want e, 
therefore to be explaned. One of theſe-maxims is; |, law oc 
That no right can be founded on an injury. The other planed. 


is, — That what could not be done lawfully, is valid, 
after it is done. To underſtand the meaning of theſe 
two general rules, and the proper application of them, 
it will be neceſſary to obſerve, that ſome actions, which 


are contrary to law, are not only wrong, but void; 


chat is, the law conſiders them, as if they never had 


been done, as n — that might have | 
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ougght not to have been done; but after they are over, 
they produce the ſame moral effect, as if they had been 
right. Where the obligation of the law is perfect; 
ſuch acts, as are contrary to it, are void; or no moral 


effect is produced by them, The law fays,'— Thou 
ſnalt not ſteal. The obligation is of the perfect fort; 
and upon that account the act of theft, as to any ef- 


fect, which the poſſeſſion of goods might have pro- 
duced, is void; the thief gains no property in the goods, 
which he has ſtolen. The reaſon of this is plane: in 
the uſe of our natural power we can break the law; 
but ſince the obligation, as it is a perfect one, has 
taken away the moral power of acting, the law does 
not ſuppoſe us to have any power left, and conſequently 
does not ſuppoſe any thing to have been done with any 


eekffect, here we have made uſe of ſuch natural power. 
Now an injury, properly fo called, is a breach of ju- 


ſtice, that is, it is a breach of a perfect obligation; and 
the production of a right is a moral effect. But ſince 
no breach of a perfect obligation can produce any 


moral effect, it follows, that no right can be produced 


by an injury. Where the obligation of the law is im- 


perfect, ſuch acts, as are done contrary to it, are ſimply 


wrong, and are commonly not void, but produce their 
proper effects, as if they had been right. The law ſays— 


| Obey your parents. A ſon of full age contracts himſelf 


in marriage, contrary to the commands of his parent: 
| ſuch a contract, though it is unlawful, is valid. The 
reaſon is, becauſe imperfe& obligations do not take 
away a mans power of acting, but only direct him in 
the uſe of it. And when the law ſuppoſes a power of 
acting, it cannot ſuppoſe nothing to have been when 
8 


INSTITUTES OF B.. 
oduced- by them: Sd which 
are contrary to law, are only ſimply wrong; they 
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The act 


therefore 8 not void, but will-obrain- ts 
proper effect. Thus we ſee, that theſe two general 


rules, though at firſt Gght they may appear inconſiſtennt 
with one another, are both of them true, when they are 


properly applied. The former rule, That no right can So | 


be foundedonan injury. - is to be applied to caſes of per 


fect obligation. The latter That what was unlawful 
to be done, is valid, after it has been done —is applicable 


only to thoſe caſes where the obligation is imperfect. 
What ac- 


tions are 


VII. We have already ſeen, that ſuch actions as 
are contrary to any precepts: of natural law, where the 


precept is of perfect obligation, are void; but that 
ſuch as are contrary to precepts of imperfect obligation; 


though they. are wrong, are however commonly valid. 


void, 


ſay, commonly valid, becauſe in ſome caſes, even ſuch 
actions as theſe are void. The way to know, whether 


actions, that are contrary to a law of imperfect obliga · 
tion, are void or not, is to conſider the effect of them. 


valid; becauſe as the obligation was imperfect, there 


If the effect is conſiſtent with the law, then the act is 


was a moral power in the agent; the act therefore does | 


not want a valid foundation: and becauſe the effect is 
conſiſtent with the law, by the ſuppoſition, the law will 


not hinder its effect. But if the effect is illegal, a well 


as the act, then notwithſtanding there ſeems to be no 
defect of moral power on the part of the agent, yet the 
act will be ſo far void as not to produce any effect: be- 


cauſe the effects cannot proceed or take place, where 


the law diſallows them. The law ſays — Honour thy 


father and thy mother. 


But yet, in virtue of this precept, the marriage-of a 
ſon with his mother will be void; becauſe the effect of 


ſock a contract i is as e vich the law as the act 


The obligation is imperfect. : 


» 


O. Lib, II. Cap. V. 51 


a 1s. The ſuperiority, which ſach a marriage world give 


| che validity of it would make void a precept of the law 
'of nature, And conſequently, as'no'man can have a 
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fo the ſon over his mother, is inconſiſtent with the 


honour, which the law requires him to pay to her. 
This may be expreſſed. otherwiſe. What is done 


contrary to a precept of imperfect obligation wm 
be void; if the validity of the act would diſcharge 


us from the obligation of ſuch Precept for the fu- 
ture. Thus the law ſays, 23 above, — Honour thy fa- 


ther and thy mother. A man vows, that whatever 


he gives to his father or his mother out of his ſubſtance, 
ſhall immediately be conſecrated to God, ſo as to make 
it unlawful for them to uſe it, or to receive benefit from 
it. Such a vow as this is a void one, notwithſtandin 

the precept, with which it is inconſiſtent, is | 


only o 
imperfect obligation, The general reaſon is, becauſe 


moral power of releaſing himſelf from that law, no 

man can have a moral power of doing any act, which 
will make that law void, or which, if it was to obtain 
its effect, would for the future releaſe him from the 


obligation of obſerving that law. So that in reality 


3 ightaars 
'B nigh, or i and adventjtious. Thoſe are called natural rights, 


darentitt hich belong to a man by the gift of nature, thoſe, 


eus. 


tion of any human act. Adventitious 
as preſuppoſe ſome act of man, from which they ariſe, 


g 8 in theſe inſtances,” as in thoſe, where we tran(-. 


ls a precept of perfect obligation, the * 1 oy 


9 rom a defect of moral power in the agent. . 


VIII. Another diviſion of our rights is into natu- 


which belong to him originally, without the interyen- 
rights are ſuch, 


and upon which they originally depend. The rights, 


Which a man has to his life, to his liberty, to hüt 
health, to freedom from pain, to the integrity of his 
| body, * name, &c, are natural Gags.) . 
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C. l. NATURAL LAW. 1 
perty, ar the right, which he has to his goods either 
moveable or immoveable, ſovereignty or the right 
which he has to command others of his own ſpecies, 


| and many. mare of the like fort, whichariſe from ſome 


previous bargain or contract, either expreſs or tacit, 


[ are adventitious ones. But though ſome of our rights are 


thus called adventitious, and are by this means diſtin» 


guiſhed from natural rights; we mult not imagine, 550 
thas only the natural rights of mankind are under the 


of the law of nature; or that it is no offence 


= 2gaiaſt the law of nature to violate ſuch adventiti- 1 
| ous rights. This law equally forbids the violation of . 


our rights of either ſort: ſuch things, as we acquire - 


conſiſtently with the law of nature, are as much our 


own, as if nature had given us them originally : as. 


much cauſeleſs harm, that is, as much injuſtice, is done 


to a man, by cauſeleſaly taking from him what he has 


fairly acquired a right to, as by cauſeleſsly taking from 


him what he had a right to by nature. And ſince the 
law of nature equally forbids every inſtance of injuſtice, _ 


it forbids not only the violation of” mens. natures: 


rights, but of their adventitious ones. too. 


IX. Some of our rights are alienable, others are n; 1 
unalienable. Thoſe cights are alienable, which the alienable 


or unali- 


law does not forbid us to part with. Thoſe only enable 


are unalienable, which we cannot part with .conſiſt- 
ently with the law. There ſeems. to be no other 
foundation for ſuch 2 diſtinQian of our rights, but 
this. I know. not how any one can ſhew, that any. 
of our rights, either natural or adventitious, are una- 


| lienable, unleſs he can produce ſome law, which forbids. 


our parting with ſuch right, Certainly where a mans 
right to poſſeſs a thing, or to do an action, is abſolute, - 
or is not reſtrained or limited at all by the law ; he 
A by giving ic up. 

SS - - entirely, 
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entirely, or by transferring it to ſome other rde $ 
An abſolute right is otherwiſe unintelligible: ſince the 
power of doing, as we pleaſe, makes up the whole no- 
tion of ſuch a right. This therefore may be laid down 
as a general and fixed rule, that none of our rights are 
unalienable, but ſuch as are in ſome nen reſtrained | 
and limited by laoxññx 
Things N. Before we go on to conſider the Gut rights of 
"Fre _— mankind, and the manner of acquiring them; it may 
1 2 4 2 be of uſe to us to obſerve, that things, in the ſcience 
2 * P natural law, are divided into corporeal — 
1 real. Our ſenſes will beſt inform us what things are 
e ; for ſuch things are called corporeal, as is 
the objects of our ſenſes. Of this ſort are a mans cattle, 
his houſe, his furniture, his lands, his implements of 
huſbandry, his money, &c. Incorporeal things are 
ſiuch, as cannot be ſeen or handled; they conſiſt of 
lights, and no real thing exiſts without us conforma- 
ble to that idea of them which is in the mind: only 
for better diſpatch, we frequently ſpeak of our rights, 
as if they were real things. Thus ſovereignty i is ſpoken 
of, as if it was a real thing; though there is no corporeal 
exiſtence, which anſwers to our idea of it: it conſiſts - 
wholly of a right to do certain actions, or to give and 
enforce certain commands. An advowſon, which is a 
right of preſentation or collation to a church, is an in⸗ 
corporeal thing. An eccleſiaſtical benefice'is itſelf an 
incorporeal thing ; there isno real thing exiſting, which 
_ anſwers to the whole notion of it; it confiſts not only 
in a right to receive certain Fan Sort in FELT 2590 
wile to do certain actions. | 
Our rights being divided, o as hate; into rights to 
| poſſeſs « certain things, and rights to do certain actions, 
we will goo on to Se wan under . two . : 
heads. * : 
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I. Farms Ep 14. ans 5 e ie. 
iq III. In the communiiy of goods, a right to uſe ſupplies 
£ "the place of property.” IVi-Inconveniences ariſing from 
⁊ community of gude. V. Property remedies theſe in- 
convenience. VI. A conjecture about the firſt author 5 
property. VII. Property aroſe from compact. VIII. This 


compalꝭ is either diviſion or occupancy. XI. Property 
' now only to be acquired by occupancy. X. Mr. Lock's 


opinion examined. XI. Making a thing introtluces no 
© properly bit by otcupancy. XII. Acquiſitions are either 
1 or derivative. K III. Property either general 
or parlicular. XIV. How far ws a _— * mate 
 -liflion or extinZion f the en pa | 


. Oun " right to things is either ſich, an one 4 Property 
is common to us with all mankind, or ſuch an | 
one as is peculiar to ourſelves. Some. things belong to 
us, becauſe they belong to the ſpecies in general, and 
to us among the reſt. Other things belong to us by 
ſuch a right, as excludes all the reſt of the ſpecies from 
having any thing at all to do with them. Such an ex- 
cluſive right to things is called property. Where things 
are thus fully our own, or where. all others are ex- 
 uded, from meddling with them, or from interfer- + 
ing in any manner about them; it is plane that no 
perſon, beſides the proprietor, who has this excluſive 


"20 OT”. OT. 


0 
; right, can thaye* any claim either to aſe them, or to 
] hinder him from diſpoſing of them, as he pleaſes. 80 


that property, conſidered as an excluſive right to things, 


5 C 3 contains 
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. is not only. a right t to uſe. thoſe things, but a 


right to diſpoſe of them either by exchanging them 

for other things, or by giving them away to any other 
perſon, without any valuable conſideration in return, or 
even of throwing them n which is ny. called 
reinquiſhing them. 

II. It does not appear; that the * Author of nature, 
when he provided for mankind fuch things, as are ne- 
i= oeſſary for the ſupport or comfort of lite, appropriated 
particular things to particular perſons, or gave io any 
one a right to any part of this proviſion excluſive of 
the reſt of the ſpecies. The world, which we inhabit, 
the trees, herbs, and fruit, which the earth produces, 
the ſoil itſelf from whence they are produced, the in- 
feriour animals, ſuch as birds, beaſts, and fiſhes, which 
ſupply us with food, or labour for us, or cloath us, or 
ſerve for our pleaſure, were given to all alike. As the 

Author and Giver of theſe things ſtands in the ſame 


_  .__ relation to all mankind; his gifts, as far as reaſon can 
Judge, muſt belong alike + to all: nor can we conceive 


any of chem to belong originally to any part of the ſpe- 
cies or to any individual excluſive of the reſt; unleſs 
we could find, that he had made ſome expreſs diviſion 
and aſſignment of them. Now as reaſon can never col- 
lect ſuch an expreſs or poſitive diviſion and affignment, 
ſo neither does revelation teach us that any fuch was 
. made, either from the beginning of the world, or in 
any ſubſequent period of it, by the Lord of all things. 
Wie therefore conclude, that all things belonged ori- 
ginally to all mankind in common, and that the exclu- 


five right of property was intoducet by Tome act of 
man. 


4 In a com- III. If things had Cadet in this ſtate of com- 


f, munity, they would have been uſed and 1 by us, 


only 
2 Grot. ibid. 6 11. 


what he has ſo taken longer than'is neceſſary. Whilſt 
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only as we had occaſion for them: each perſon might agu. — 


have taken out of the joint ſtock as much as he want- 
ed, and no more, and might have applied to his own Flare of 
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purpoſes what he had ſo taken, as long as he wanted Proper. 


it, and no longer. For thefe common goods are his in 
no other reſpe&, and for no other purpoſes, but to 
ſupply his wants; and they belong to the reſt of man- 
kiad in the fame reſp pe; and for the ſame purpoſes, as 


much as they belongs him. Thele purpoſes therefore 
limit his claim to them; fince all his claim is only to 
uſe what he has occaſion for. And conſequently he can 


have no right to take more than is neceffary or to keep 


continued in this ſtate of community; the gene- 


ral claim of all mankind to uſe what they wanted ſo 
far ſupplied the place of property, that each individual, 
though he could not accumulate poflefſions; had an - 
portunity of furniſhing himſelf with the ne! ellaric | 
life, and even with the conveniences of it too; p- 
vided no perſon had any occaſion for what he es taken 
1 what was barely neceſfar. 


From hence we may underſtand, that a man might 
bly be injured in reſpe& of theſe common goods, 


E though, by che ſuppoſition of their being common, 
he had noexclulive right of property in any of them, 
but only a claim in common with the reſt of mankind 
to uſe what he wanted. If they belong to him, as they 
belong to the reſt of mankind ; they, who hinder him 
: uſing what he wants, when they do not want it 
| enn do him a cauſeleſs harm; he has a right 


in common with them e and they 


take his right from him. | . 
IV, Such a community of goods as we have her len“ 
ſpraking of, would neceſſarily become inconvenient, es 
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INSTITUTES: or. 3 1. 
he wants of mankin \encreaſd and as the love of Ju- 
ſtice and equity decayed | ants of 
mankind were encreaſed by - poliſhing their manners, 
and by introdueing amongſt them a civilized and ele- 
gant way of hving. Savages, who could be contented 
to live in caves, to cloath themſelves with bark or ſkins, 


and to feed upon nuts or acorns, or ſuch other fruits as 
the earth produces without much culture, would have 
but few wants, and: theſe wants would be eaſily ſup- 


«plied. But when men are civilized, and improved in 
their way of living; they muſt have convenient houſes, 
uſeful furniture, warm and clean cloathing ; and their 
food muſt be prepared and dreſſed for them, before 
they can eat it. This encreaſe of wants ariſing from a 


civilized and improved way of living would not be per- 


ceived; if nature furniſhed us with as plentiful a ſup - 
ply for theſe wants, as for the ordinary wants of a ſa- 
vage. But materials to ſupply ſuch wants, as theſe, are 
not to be met with every where: nature has given us 


ſome of them ſo ſparingly, that it requires much in- 


duſtry to collect them: and even thoſe, which are col - 
Aected moſt readily, are not fit for uſe, till they are im- 


proved and manufactured with much art and labour. 


So that even in theſe inſtances, where materials are plen- 
tiful, proviſions would be ſcarce; if there were not able 
1 to contrive, and a number of hands to work. 

But the encreaſe of numbers will be an additional en- 


98 ct of the wants of mankind. Whatever way of 
life they may be in, the greater their numbers are, 


the greater plenty of proviſions they will have occa- 
ſion for. The ſame quantity of materials, or the ſame 


improvements, which would produce plenty, if there 
© were but few men to conſume what is provided, would 
| we 509 cant to ſupply the demands of a multitude. 
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When the wants of mankind, compared with the pro- 
viſions for ſupplying: them, were thus encreaſed; it 
would become not only inconvenient, but inconſiſtent 
too with theix peace and quiet, to continue joint part- 
ners of all things, as of a common ſtock belonging 
equally to all. For when the wants of them all, in ſuch 
a ſcarcity of proviſions, could not be ſupplied at once; 
when more men came at the ſame time to have oc a- 
ſion for the ſame thing, which could not however an- 
ſwer the purpoſes of more than one of them in ſuch a 
ſtate of community, where each has the ſame claim to 
what all of them want, and but one of ane, | 
diſputes and quarrels would be endleſs. | 
This inconvenience would become more preſſing, if 
mankind failed in the practice of equity and benevo- 
lence towards one another. Few would be willing to 
labour for the i improvement of a common ſtock, Where 
others are to enjoy in common with themſelves che pro- 
duce of their contrivance and induſtry; and few, even 
of them, who were leaſt able or leaſt inclined to work, 
would be willing to take up with the rude and uncul- 
tivated ſupplies of nature, or be contented to uſe and 
enjoy nothing, but what they had cultivated and im- 
| proved themſelves. Thus on the one hand the want of 
ſuch benevolence, as might incline us tolabour for the 
good of the ſpecies, and on the other hand the want 
of ſuch equity, as might diſpoſe us to be ſatisfied with 
the fruits of our own induſtry, would encreaſe thoſe 
diſputes and quarrels, which a a ſcarcity of n | 
had begun. 
V. The moſt effetual way & ſecuring the peace of Property 
mankind, in theſe circumſtances, is by introducing an "emedies 
excluſive property. As by this means the extent of conveni - 
each perſons claim is aſcertained, and the particular ences. 
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; Own. Men will be more nar as make improvements, 
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 thare out of the general. ſtock which belongs to him, 
is ſettled; he can have na juſt grounds of quarrelling 


whilſt they let his property alone: and they on the 
other hand can have no pretence to hinder him from 
uſing and enjoying what he has a right to uſe and en- 
© arg of them. If his ſhare is large enough to 


him wich the conveniences and elegances. of | 


Kg ole, who are more ſcantily ſupplied, have no juſt 
teaſon to complane, that they are injured : and if the 
+ ſhare, which is allotted to him out of the general ſtock, 
will afford him no more than the necelfaries of life, he 
muſt content himſelf, as well as he can, with this ſmall 
proviſion z becauſe he knows, that he can claim no 
more. This then is one advantage of an excluſive right 
above a community of goods; that, though it may ſome- 
times be a queſtion, amongſt ſeveral claimants, which 
of them has the right; yet theſe queſtions will ſeldom 
ariſe : and even. when they. do ariſe, they will admit 
af a deciſion: no two perſons can have full 

in the ſame thing; eee eee e 


tually excludes the claim of the other. Wherdas in 4 


fate of community, where all have an equal right to 
the fame thing, it would be a continual queſtion, which 
daimant ſhould uſe or enjoy the matter in d 4 

could ſuch a queſtion be eaſily decided 


ther of the claimants could ſer forth ſuch a right, as 
+ would effeQually over-rule the pretenſions of his com- 


. But there is, beſides this another conſiderable 


| advantage ariſing from the introduction of property. 
Such an excluſive right 0 to each perſon the part, 
or materials, in which he is to labour, and makes the im- 


ptovements produced by his art and induſtry, entirely his 
when 


1 


with others, for taking more than they ought to have, 
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ſeem to be the * which deterttined king to 
change their right to things from à common claim, 
which belonged to all alike, into an excluſive chm ef | 
particular property N 8 N 3 
VI. If we look into the hiſtory of the fit ages of — ö 
the world, as it is recorded by Moſes, in the book of the 1 
Geneſis, we may there perhaps meet with ſome account — of 
of the firſt inventor of property. Suppoſing rhe reaſtng F . 
for introducing this change to have been rightly aſ- 
ſigned, we ſhould look for the origin of property 
amongſt them, whoſe wants were the greateſt, who 
were moſt ſcantily provided for, and hu were leuſt 
likely to practiſe the duties of benevolence and equity 
babes one another. All theſe circumſtances concur'in 
the poſterity of Cain. Their "anceſtor had killed his 
brother; and his fears, leſt the reſt of mankind ſhould 
puniſh this crime upon him and his poſterity, induced - 
him and his family to unite themſelves together, and 
to build a city for their defence. By living in ſociety, 
their manners were poliſhed; and a ref ned way of ly. 
ing was introduced amongſt them. ſeems to be 
evident; becauſe we find, that they were the inventors 
of arts and ſciences, both of ſuch as are uſeful, und 
of ſuch as adminiſter to pleaſure. Tubal-cain Was the 
inſtructor of every artificer in braſs and iron; und 
Aabal was the father of all ſuch as handle the Harp 
and organ. This family had ſeparated themſelves from 
che reſt of mankind, and were ſhut up together within 
a narrow diſtrict: where, if there had been but a few 
of them, and they had been contented with "coarſe 
fare and ordinary cloathing, yk would have found 
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it difficule enough to ſupply; themſelves. . But, hed. 
ficulry was rendered greater not only by their elegance 

and luxury, but by the conſtant encreaſe of their num- 
bers, We haye no reaſon to j imagine, that this family 

had any great ſenſe of duty : : it is much more likely, 

that, as they lived with a bad parent, the — 4 

of his example had indiſpoſed them to obſerve the rules 
of equity and benevolence in their behaviour, towards 
p9ge another. Here therefore we are to look for the be- 
| UP ginning « of property, or of an excluſive right to things. 
And the ſacred. hiſtorian, informs us accordingly, that 

* Jabal, was the father or inventor of poſſeſſion. Our 
tranſlators render it, of ſuch as have cattle. But Jabal 

> could not be the firſt, who taught how to bring up, 
and take care of * becauſe we read that Abel had 
before this time been engaged in this employment. 
The original word, ſignifies poſſeſſions of any ſort, ac- 
quired) in any manner, and is not neceſſarily confined, 

as our tranſlators confine i it here, to poſſeſſions of cat- 

tle. If therefore we render this paſſage, as it ought to 
rendered, that ] abal was the inventor of poſſeſſions, 3 

there will be ſome appearance of reaſon for concluding, 

© That he was the firſt projector of particular property. 
* Abel is indeed ſaid to be a keeper of ſheep, and Cain 

to be a tiller of the ground : but it js not neceſſary, 
that each of theſe ſhould have had property in his re- 
ſpectiye department; ſince they might, either by their 
own choice, or by their fathers appt une under- 
take to cultivate theſe two different parts of the r 
mon ſtock. 88 1 
Property VII. But wh us return from this, Gigrefſion.. . We 
from haye ſeen by what reaſons mankind were led to intro- 
duce ſuch, an excluſive right as we call property, and 
are to enquire, in the next place, in what manner it . 
Gen. IV. 20. Gen. IV. 2. _ » Grot, Lib. IL Cap. H. III. 
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be introduced conſiſlently with juſtice. 8 The common 1 . . 4 


claim, which all men originally had to all things, ig, 
nu ken away by the introduction of property; as far as 
this excluſive right extends. Where one man has a 
right to exclude all others from the uſe or enſoyment 
of a thing; they cannot poſſibly have any claim of - 
common right to uſe and enjoy it. Now it would be 
inconiſtent with juſtice to deprive them of their com- 
mon right without their conſent. Property therefore A 
W could nor be introduced, conſiſtently with juſtice, un- 
nes mankind: conſented to it either exprefily,” or ta- 4 
. citly. But if they lawfully might, and actually did. VP 
; give ſuch conſent ; that is, if their common right N e 
alienable, and they agreed to alienate it; no injury 
4 was done to them by the introduction ol property. 
5 There is no reaſon to ſay, that this common right | 
. is unalienable: there is indeed no law of men 
7 which commands the introduction of property; but 
, neither is there any, that reſtrains men from chung wy 
4 up their common claim” for the benefit of any one, ; 
0 who las a mind to appropriate to himſelf what would 
s belong to all in ud er oh unleſs wrt had pare _ 
55 their claim. I E 
ſe VIII. When mankind” were * an number, an This 
n lived together in the ſame place, they cbuld eaſihy S r 1 
2 meet in order to divide their common ſtock, and to diviſioner: 
* aſſign to each other his proper ſhare by expteſs cons 3 
ir ſent, agreement, or compact. But after their numbers 
[= were encreaſed, and they were fettled in different parts 
* of the world very diſtant from one another, it became 
5 impoſſible for all of them to meet together. This me- 
e thod therefore of introducing property by expreſs con- 
0- ſent was rendered impracticable. Some conſent however 
d has been ſhewn to be neceſſary, to make'the-introduc- 
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fſſculty was rendered greater not only by their elegance 
and luxury, but by the conſtant encreaſe of their num- 

bers. We have no reaſon to imagine, that this family 

had any great ſenſe of duty: it is much more likely, 

that, as they lived with 4 bad parent, the influence 

of his exam ple had indiſpoſed them to obſerve the rules 

of equity and benevolence in their behaviour towards 


ginning of property, or of an excluſive right to — 
And the ſacred hiſt orian informs us accordingly, that 
⸗Jabal was the father or inventor of poſſeſſion. Our 
tranſlators render it, of ſuch as have cattle. But 1 abal 
could not be tlie firſt, who taught how to bring up, 
and take care of cattle; becauſe we read that Abel had 
before this. time been engaged in this employment. 
he original word. ſignifies poſſeſſions of any ſoit, ac- 
quired. in any manner, and is not neceſſarily confined, 
as our tranſlators. confine j it here, to poſſeſſions of cat- 
If therefore we: render this paſſage, as it ought. to 
| © rendered, that Jabal, was the inventor of poſſeſſions ; 
there will be ſome appearance of reaſon for concluding, 


x. * Abel i is indeed ſaid to be a keeper of ſheep, and Cain 
to, be a tiller of the ground: but it is not neceſſary, 
that each of theſe ſhould have had property in his re- 
ſpectiyve department; ſince they might, either by their 
on choice, or by their fathers appointment, under- 
take to cultivate theſe two different ! of the ar. 
mon 8 : 
property VII. But let us return from this Aigrellen. 5 » We 


3 aroſe from 1 intro- 
— have ſeen by what reaſons. mankind were led. to i 
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are to enquire, in the next Fe ping in what manner It co 
be 
Gen. IV. 20. Gen, IV. 2. . " Grot, Lib. IL Cap. unn. 
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tit difficult enough to ſupply themſelves. But the dif. 


© one another. Here therefore we are to look for the be - 


that he was the firſt projector of particular property. 


duce ſuch an excluſive right as we call property, and 
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be. imroduced conſiſtently with juſtice. The common .J 
claim, which all men originally had to all things, *is? ._ J 
taken away by the introduction of property; as für 
this excluſive right extends. Where one man has 4 
right to exclude all others from tlie uſe or enſoyment 
of a thing; they cannot poſſibly have any claim f 
common right to uſe and enjoy it. Now it would be 
inconſiſtent with juſtice ro deprive them of their com- 
mon right without their conſent.” Property therefore 
could not be introduced, conſiſtentiy with juſtice, un- 
leſs mankind conſented to it either expreſsly, or ta- 
city. But if they laufully might, and actually di id,” 
give ſuch conſent; that is, if their common right was 
alienable, and they agreed to alienate it; no injury 
was done to them by the introduction of property. 
There is no reaſon to ſay, that this common right 5 
is unalienable: there is indeed no law of e 
which commands the introduction of property; But 
neither is there any, that reſtrains men from eng Þ 
up their common claim for the benefit of anon, ws 
who has a mind to appropriate to himſelf what would+ _ 
belong to all in pear ws unlels _ had PER wm 

VIII. When nbi were my in uber n This 
lived together in the ſame place; they chuld eaſiby , mon | 
meet in order to divide their common ſtock, and to diviſionee © 
aſſign to each other his proper ſhare by expreſs cons 3 1 
ſent, agreement, or compact. Bur after their numbers I 
were encreaſed, and they were ſettled in different parts 
of the world very diſtant from one another, it became 
impoſſible for all of them ro meet together. This me- 
thod therefore of introducing property by expreſs con- 
ſent was rendered impracticable. Some conſent however 
has been ſhewn to be neceſſary, to make the introdue- 


_ 


conſent is called-occupancy. Indeed oecupar 
| one part of the act, which is called by this name; bur 


| when the reſt of mankind, as far as they have an op- 
portunity of vbſerving him, und 


ting, is not enough to make it his own 3 till that in · 
ttention is known : for without the conſent of mankind 
nao property can be gained juſtly; and there can be no 
5 k ound for preſuming. that they conſent to what they 


perty: becauſe if the reſt of mankind, that is, if the 
;joynt partners, who had before a right in common with 


_ this notice of his intention aſſert that common right, 
they are preſumed to part with it. However, before a 
night of property can proceed upon the act of occu« 
paney, one circumſtance is neceſſary, which is, that the 


"INSTITUTES OF BL 
tion of property conſiſtent: with juſtice: and a tacit 
one would be ſufficient for that purpoſe. Such amt 


as it is the leading part, it has given its name to the 
whole act. What a man ſeizes upon, with a deſign to 
make it his own, or to appropriate it to himſelf, will 
become fairly his own, or will be made his property; 


is, and ſhew by their behaviour, ned i 
that they agree to let his deſign take effect. If they 
know his intention, and do not interrupt or contradict 
nnn 


| ſent to it. 


A mans len ana. A 


nothing of. Nom the a& of occupancy is the 
outward mark, by which his intention is made public. 
And this act is therefore underſtood to give him pro · 


him to the thing, which he has ſeized, do not upon 


thing ſeized upon ſhould be certain and determinate, 
No conſent · of mankind can be preſumed to be given 


to what the occupant deſigns, any farther than that in- 


tention is or may be known to them. And if the thing 
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ſeized-upon is uncertain and indefinite; the aft of oc · : 
leaves his intention doubtful and obſturez the 
reſt of mankind do not underſtand what it is: and their 
their knowledge. ))J)FCCFFFTCTTCCCCCcCCcC SE 4-201 RD - 
Upon the whole then; property, as we have ſee 


| already, cannot be introduced conſiſtently with juſtice; 


unleſs by the common conſent of manłk ind. The con! 
ſept, which is neceſſary for this purpoſe, might either 
be given expreſsly, when all mankind could meet tos 
gether; and ſuch an agreement is called diviſion's or 
elſe it may be preſumed, in conſequence of the futute 


proprietors having without moleſtation taken and kept 


Poſſeſſion of the thing, which-he/intends-to- make his 


own; and ſuch a tacit agreement is called occupaney: 


IX. But though either diviſion or occupancy might "AE 
1 : To | . 1575 n no 
give; property in the firſt ages of the world; when al only be 


the joynt commoners could meet together; the ay of acquired! 


introducing property by diviſion is now at an end. The b oy | 
numbers of mankind, and their remoteneſs om Fw | 


one another, have rendered it impoſlible for chem all co 


meet, and to divide the common ſtock of goods or 


ſuch parts of the common ſtock, as have not yet been 


appropriated. There is therefore at preſent no other 
method left for beginning property but occupancy on · 


ly; all things which were not appropriated formerly, 
muſt now be appropriated by occupancy, or not at all; 
X. Mr. Lock agrees with Grotius;:thatgccupaney's Mr.Lock's 


 thifounistion of pelvirs-propereps2 ——-— — 
not confider occupancy ia the ſame light, tharGrotius En, 


conſiders it, as a tacit agreement between the joynt 
owners of the common ſtock and the futute proptic» 
tor. In his opinion things, which originally belonged 


1 inixed his own labour with what he removes out of 
| that ſtate, in which nature had left it: but will you 
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firſt occupant; becauſe, as he has a * 
own perſon, and conſequently in the labour of his body, 
or in the work of his hands, by removing any thing 


out of the ſtate, in which nature placed it, he has mix- 


cd his own labour or a perſonal act of his own with ity 


and by thus joyning to it ſomething, which is his own, 
he makes it his property. For this labour being the 


4 unqueſtionable property of the labourer; no'man, but 
be, can have a right to what that is once joyned to; at 


leaſt where there is enough, and as good left in com- 


won for others. Thus, whilſt he agrees with Grotius 
in words, they differ widely from one another, "We 


the ſenſe of their words is explaned, 14 
I deſign to examine at large his a i of what 
is here advanced. But before we 485 that, let us ſtop 


a while, and enquire, whether his firſt principles are 


true. — As every man has a property in his own per- 


fon; the labour of his body and the work of his hands 


are properly his. — Now the labour of a mans body, 
or the work of his hands, may mean either the perſo- 


nal act of working, or the effect which is produced by 


that act. In the firſt ſenſe it muſt be allowed, that a 


mans labour is properly his own; he has a right to ex- 


ert his ſtrength in what manner he pleaſes, where he is 
under no reftraint of law. But it does not follow from 


hence, that the effect of his labouring, or that the wor 
of his hands, in the other ſenſe of theſe words, muſt 


likewiſe be properly his own. He has, you may ſay, 


- conclude; that by thus joyning to it his act of work- 
ing, he has made it his own? In order to ſtrengthen 
ſuch a concluſion it would be neceſſary to ſhew, that 


ag man can ovetrule ot ſet aſide the 
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right of others. _ If 1 knowingly. employ myſelf, in 
working upon the materials of my neighbour; how- 
ever I may have mixed a perſonal act, which is my. 
own, with his property ; - this will neyer give me a rea- 
ſonable claim to his materials. You may urge, that 1 
the caſes are not parallel; becauſe the materials, now in 
queſtion, are not the property of any one; and conſe- 
quently, that, by working in ſuch materials, we may 
gain property in them; though we could not gain it, by 
the like act, where the materials were appropriated be- 
fore. But the caſes are parallel, as far as the point be- 
fore us requires. It is allowed, that the materials do 
not belong to any perſon by an excluſive rightof pro- 
perty ; but then they belong to all mankind of com- 
mon right, And if mixing my labour with the mate- 
rials of an individual will not make theſe materials 
mine, in oppoſition to his excluſive right, I know not 
how any act of the ſame kind, or the mixing my labour 
with materials, which belong to all mankind, ſhould 
make them mine, in oppoſition to their common right, 
As ſetting aſide the right of an individual, without his 
conſent, is an injury to him; ſo ſetting aſide the com- 
mon claim of mankind, without their conſent, is an in- 
jury to them: and if an injury cannot be the founda- 
tion of a right in one caſe; it will not be very eaſy to 
prove, that a like injury may be the foundation of a 
right in the other caſe. 
Mr. Lock has applied theſe principles to explane the | 
introduction of property both in moveable and immove- 
able goods. And if we go on to examine what he 
ſays upon the ſubject, we ſhall find, that he has miſ- 
taken the exerciſe of a common right for the excluſive 
right of property. He that is nouriſhed, ſays this 
writer, by the acorns he picked up under an oak, or 
" Lock's works, Vol. II. pag. 1817 1 


Y 
=. 
| 
of 
2 
: 
: 
5 
8 
* 


INSTITU tes of Bt 
the apples he gathered from the trees in the wood, 
bas certainly appropriated chem to himſelf, no body 
can deny but the nouriſhment is his. I afk then, 
When did they begin to be his? when be digeſted ? 
or When he eat? or when he boyled ? or when he 
brought them home? or when he picked them up? 
"And tis plain, if the firſt gathering made them not 
his, nothing elſe could. That labour put a diſtine- 
tion between them and common: that added fome- 
thing to them, more than nature, the common mo- 
ther of all, had done; and ſo they became his pri- 
vate right. And will any one ſay, he had no right 
to thoſe acorns or apples, he thus appropriated, be- 
cauſe he had not the conſent of all mankind to make 
them his? Was it robbery, thus to aſſume to him- 
lf What belonged to all in common? The anſwer 
here is obvious. When thoſe acorns or apples are be- 
come a part of his body, we may, if we pleaſe, ſay, that 
they are his: but the right, which he then has in them, 
is the ſame, which he has in his whole perſon z and is 
no more to be called a right of property, in the ſenſe 
that we uſe this word, when we apply it either to move- 
able or im mbveable goods, than the right, Which a 
man has in his leg or his arm, can be called by this 
name. When he gathered them, or when he boyled 
them he had likewiſe a right in them; but it was juſt 
ſuch a right as any one elſe might have had : a right, 
as one of the joynt commoners, to uſe as much out of 
the general ſtock, as he had occaſion for. It is by no 
: means neceſſary either to allow on the one hand, that 
he had an excluſive right of property in them, or on 
- The other hand to contend, that it was robbery, thus 
to aſſume to himſelf what belonged to all in common. 


There | is a middle opinion between theſe two, which is 
un the 
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theopiyioy already mentioned; that when he gathered 
them, and was eating them, he exerciſed his common 
right of ufing and enjoying, out of the joynt ſtock, 
whar his occaſions called for. Though therefore wecon- 
tend, that he could not acquire an excluſive right of 
property in them, or in any thing elſe, without the 
conſent of mankind, either expreſs or tacit; yet there 
is no fear of his being ſtarved, whilft he is waiting 
for this conſent; becauſe in the mean time the exerciſe 
of his common right will fufficiently provide ue his 
ſubſiſtence. 

That it is this common right which a man apt 
when he ſeparates a thing for his own uſe, and claims 
to uſe it, becauſe he has ſo ſeparated it, will a | 
from the limitation, which Mr. Lock himſelf puts upon 
what he calls property, when it is thus acquired. 
« x God has given us all things richly, is the voice of 
reaſon, confirmed by inſpiration. But how far has 
he given it us? To enjoy. As much as any one 
can make uſe of, to any advantage of life, before it 
ſpoils, ſo much he may, by his labour, fix a proper- 
ty in: whatever is beyond this, is more than his 
ſhare, add belongs to others. Nothing was made by 
God for man to ſpoil or deſtroy But certainly, 
to take no more than we want, or no more than we 
can make uſe of, before it will be ſpoiled, is a limi- 
tation unknown to property : it belongs only to 
the exerciſe of a common right in a joynt ſtock; 
where no one of the commoners has an excluſive right 
to keep, but all and each of ng any a joynt right 


to uſe. 
But Mr. Lock endeavours -to take off this limita- 


tion, and to ſhew us by what means, upon the ſame 
n WO AVENS «7 The 
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greateſt part of things really uſeful to the life of man, 


and ſuch as the neceſſity of ſubſiſting made the firſt 


commoners of the world look after, as it doth the 
Americans now, are generally things of ſhort dura- 


tion; ſuch, as if they are not conſumed by uſe, will 


decay and periſh of themſelves : gold, filver, and 


diamonds, are things, that fancy or agreement hath 


put the value on, more than real uſe, and the ne- 
ceſſary ſupport of life. Now of thoſe good things, 
which nature hath provided in common, every one 
had a right to as much as he could uſe, and proper- 
ty in all he could effect with his labour; all, that his 
induſtry could extend to, to alter from the ſtate 
nature had put it in, was his. He that gathered a 
hundred buſhels of acorns, or apples, had thereby a 
property in them, they were his goods, as ſoon as 
gathered. He was only to look, that he uſed them 


before they ſpoiled, elſe he took more than his ſhare, 


and robbed others, And indeed it was a fooliſh 
thing, as well as diſhoneſt, to hoard up more than 
he could make uſe of. If he gave away a part to 
any body elſe, ſo that it periſhed not uſeleſsly in his 
poſſeſſion, then he made uſe of it. And if he alſo bar- 
tered away plums, that would have totted in a week, 
for nuts, that would laſt good for his eating a whole 
year, he did no. injury ; he waſted not the common 
ſtock ; he deſtroyed no part of the portion of goods, 
that belonged to others, ſo long as nothing periſhed 
uſeleſsly in his hands. Again, if he would give his 
nuts for a piece of metal, pleaſed with its colour, or 
exchange his ſheep for ſhells or wool, for a ſparkling 
' pebble or a diamond, and keep them by him all his 
life, he inyaded not the rights of others; he might 
wand WP. as: much of "theſe durable things, as he 
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perty not lying in the largeneſs of his poſſeſſions, 
but the periſning of any thing uſeleſsly in it.” But 


this writer ſeems here to take for granted the point in 


queſtion. We contend, and he allows, that the right 


of him, who gathered acorns or plums, extends no 


farther than to ſuch a quantity of them, as he can uſe 
before they are ſpoiled: and in ſnewing how this limi- 
tation may be removed, he reaſons as if there was no 
ſuch limitation. How elſe ſhould he, who had col- 
lected more plums, than he could uſe before they were 
ſpoiled, or more ſheep than he-wanted to cloath or'to 
feed himſelf, barter away the plums for nuts, which 
would keep the year round, or for metal, that would 
keep as long as he lived? The very notion of barter- 


ing implys property. Our author therefore muſt ſup- 
poſe the man to have property in what would ſpoil be- 


fore he can uſe it; or elſe he could not ſuppoſe him to 
barter it away: that is, ſince this contrivance of bar- 
tering was introduced, to ſhew how property might 
be accumulated, or to take off the limitation of appro- 
priating no more than can be uſed, whilſt it is good; 


in order to apply this contrivance, he muſt ſuppoſe 


the limitation to be taken off already, and the man to 


have property in plums, or ſheep, which he does not 


want, and which he could not uſe, before they would 
periſh in his hands. Indeed if mankind would conſent 
and ſubmit thus to barter one with another ; this 
conſent would be ſufficient to take off the limitation, 
and to introduce a true right of property. For if I 
knowingly and willingly bargain with another about 
my own goods, which are in his poſſeſſion, as if they 


were his; this act of mine may well be conſtrued as 


a tacit conſent to make them his. And if in like 
ou manner 


lame manner and is 
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bout goods which to all in common, as if 
they were the property of the poſſeſſor, they tacitly 


give up their claim to thoſe goods, and ſo they become 


his property. But property, when introduced after this 
manner, is introduced by conſent of parties, and not 
by the labour, which the poſſeſſor, or occupant, has 


employed in ſeparating the things, which he poſſeſſes, 
from the common ſtock. 


In Mr. Locks opinion, property i in immoveable 
goods, ſuch as the earth or foil, is acquired in the 
governed by the ſame meaſure, 
as property in moveable goods. As much land as 
a man tills, plants, improves, cultivates, and can 
uſe the product of, ſo much is his property. He by 
his labour does, as it were, encloſe it from the com- 
mon.” But what is this again, but the exerciſe of 


a common right, inſtead of ſuch an excluſive right as 


property is. For not to inſiſt here upon the limitation 
of having property only in ſo much land, as we can 


uſe; let us try the effects of this right, and ſee whe- 


ther they are the ſame with the effects of 4 
Suppoſe then, that the man, after he has for ſome time 
tilled the land, and cultivated it, was either by age or 
ſickneſs to become incapable of tiling and cultivating 
it any longer : if the mixing his labour with it was his 


_ Whole title to it; when his labour ceaſes, his title to 
the land muſt ceaſe with it; the land can be his no 


longer, than he can cultivate it; and when he is diſ- 
abled for labouring, he cannot ſell or let it to any other 
perſon : that is, it was his to labour in, but not his 
to diſpoſe of as he pleaſes : and conſequently his right 
could only be a right to uſe, and not an excluſive right 
of property. This Mr. Lock might have been ſenſible 


of, 


| Lock ut 855 pag. 122, 


manner mankind would bargain with one another a- 
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of, if he had attended to his own reaſoniog. | He. 
| fays this author, that in obedience to the command of 


God, to improve the earth to the benefit of life, tilled 
and ſowed any part of it, thereby annexed to it ſome- 


thing, that was his property, which another had no 


title to, nor could, without injury, take from him. 
Nor was this appropriation of any parcel of land, by 


improving it, any prejudice to any other man, ſince 
chere was ſtill enough, and as good left, and more 


than the yet unprovided for could uſe,” If then his 


title to the land, which he occupies, reſts upon this 


priaciple, that there was enough for others, beſides 
what he had taken for his own uſe; it is plane that, 
unleſs there had been enough for thats kis title would 


not have been a good one: and from hence it follows, 


that all his title is no more than a common right to 


uſe what he wants, and not an excluſive right of pro- 


perty: becauſe the right of property does not at all 
depend upon the convenience of others. 

To ſtrengthen this opinion concerning the introdu- 
ction of property, and to anſwer an objeftion, which 


has been hinted at already, Mr, Lock compares the 


value of labour with the value of land, in order to ſhew, 
that the property, which a man has in his labour, 


when he has mixed that labour with the land, overia. 


lances the value of the land, with which it is ſo mixed. 


„Nor is it, ſays he, ſo ſtrange, as perhaps before con- 


ſideration it may appear, that the property of labour 
ſhould be able to balance the community of land. For 
it is labour indeed, that puts the difference of value 
on every thing; and let any one conſider what the 


difference is between an acre of land planted with to- 


bacco, or ſugar, ſown with wheat or barley; and an 


| Are of the ſame land ring i comma, without any 
* . huſbandry 


24 
* Lock ut up, pag. 182. d Lock ut ſup, p.184. 


* 


INSTITUTES OF B.. 
| huſbandry upon it, and he will find, that the im- 
provement of labour makes the far greater part of the 


value. I think, as he goes on, it will be but a very 


modeſt com putation to ſay, that of the products of 


the earth, uſeful- to the life of man, nine tenths are 


the effects of labour: nay if we will rightly eſtimate 
things, as they come to our uſe, and caſt up the ſeve- 


ral expences about them, what in them is purely ow- 
ing to nature and what to labour, we ſhall find, that 


in moſt of them ninety nine parts in a hundred are 
| wholly to be put on the account of labour.“ But we 
may aſk in return, what the value of pure labour i is, 


when conſidered merely as the perſonal act of the la- 
bourer? Tf neither the timber of his plough, nor the 
horſes, that draw it, nor the meat, which they eat, nor 


the manure, which he lays upon his land, nor the 


grain, with which he ſows it, are his own, what will 
you rate his labour at? Certainly you rate it much too 
high, if upon comparing it with the value of the land, 
you ſet it at ninety nine parts in a hundred, or even at 
nine parts in ten. But you will fuppoſe all theſe ma- 
terials to be his own. I aſk therefore how he gained 


property in them? You anſwer, by his labour, and ex- 
plane this labour to be only the act of taking them or 


ſeparating them from the common ſtock. Now this 


labour is of little or no value at all; and conſequently 


you cannot ſay, in this inſtance, that the common right 


of mankind is overbalanced by the labour of the occu- 
pant. And if, in one inſtance, a labour, which is worth 


nothing, when compared with the thing acquired, will 


give the occupant property; then we can have no rea- 


ſon to imagine, that it is the high rate of labour, when 


compared with the value of land, which ſo overbalances 
the comm 1 right of mankind to che land, as to give 


the 
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dazzled our eyes with this high account of the value of 


labour; ſince you muſt, in order to give it ſo high a a 


value, ſuppoſe property to have been introduced before- 


hand by a labour, which is of little or no value at all. 


We may go one ſtep farther. The property of labour, 
you ſay, overbalances the community of land: becauſe 
the value of it, when compared with the value of land, is 


| worth ninety nine parts in a hundred. Now if, by ſay- 
ing, that the property of labour overbalances the com—ꝛ 


munity of land, you only mean, that labour is worth 


much more than uncultivated land, we might allow it. 


But if you mean, that, becauſe the value of labour is 


ſo much greater than the value of land, the labour of 


one man will overrule or ſet aſide the common claim of 
all mankind, we muſt deny it. For ſuppoſe the labour 
of him, who cultivates the land, to be worthy ninety 
nine parts in a hundred of the whole value of the land, 
after it is cultivated; all that could be due to the la- 
bourer, upon this ſuppoſition, would be no more than 


the produce of his own labour: the ninety nine parts, 
which belong to him, would not ſwallow up the hun- 


dreth part, which he had originally no excluſive right 
to. This hundreth part, that is, the land itſelf, muſt 
therefore ſtill remain in common, as it was before; he 


| might labour in it again, if he pleaſed, as one of the 
Joynt commoners; but he would have no property 


init. Let us try this reaſoning in another inſtance. 
The landlord, as we call him, or the owner of the ſoil, 


after property has -been introduced, has an ena : 
right to ſome certain quantity of land, ſuppoſe for in- 
ſtance, to an acre which bears twenty buſhels of wheat: 


the tenant ploughs and ſows this land; and beſides 
the mere perſonal act gf labour, unn 
| teri 
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dut this labour it would be worth little: for it is to 
this, that we. owe all its uſeful production. For what- 
ever the ſtraw, bran, bread, &c. of that acre of wheat 
is worth more than the product of an acre of as good 


land, which lies waſte, is all the effects of labour. You 


fee then how much the property of labour overbalances 
the property of land, But no one will be led to con- 
clude from hence, that, becauſe, according to this 
reckoning, in the value of an acre af land ninety nine 
parts in a hundred are owing to the labour of the oc. 
cupyer, the property, which he has in his own labour, 
will ſwallow up the property which the landlord has in 
the ſoil; and that the land, becauſe he has cultivated 
it, will for the future become his own. But if the right 
of property in the ſoil, which in eſtimating the value 


of land, is but one part in a hundred, is not overruled 


or ſet aſide by the overbalance in the value of labour; 
can ſee no reaſon why the ſame overbalance ſhould 


be ſuppoſed to ſet aſide the common claims of man- 


kind to land, which was never appropriated. Let the 
right be what it will, whether it is a right of property, 
ur of common claim, if an overbalance in the value of 
the labour, which is joyned to it, will not ſwallow up 
one of them, no good reaſon can m. why it 
ſhould ſwallow up the other.. 


Making a. XI. The moſt natural n ton thing ſeems to 


5 have fo peculiar a right in it, as he, who has been the 
y 0 immediate cauſe of its exiſte nce. This opinion, if it 


general poſition that diviſion and occupancy. are the 
8 introducing property. But it is to be 


. obſerved, 
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obſerved, Gor whats: we make a thing, we do not pro- 
duce the materials: theſe exiſted before, and all, that 
we do, is to give a new ſhape or form to them. Now 
the materials, out of which a thing is made, are either 
our own property; or they are the property of ſome 
other perſon; or they are the property of no one, but 
are in common to all. If, before we made the thing, 
the materials were our own; it is plane, that by making 
claim, but only continue our former claim. The ma- 
terials were our own, before the thing was made; and 
nothing elſe is our own after wards: they are ſtill the 
ſame materials, but only in a different ſnape. If the 
materials were the property of ſome other perſon; the 
maker of the thing has naturally no elaim to them 
unleſs he makes amends to the owner of them or 
unleſs the owner voluntarily gives them up. For it 
would be an injury to the owner of ſuch materials to 
take away his property, without his conſent. But if 
the materials were in common, before the thing was 
made; that is, if they were not the property of any 
one; then by inaking a thing out of them property is 
introduced: becauſe, in this caſe, the maker is che 
firſt occupant. As far therefore as ſpecificationg or 
the making a thing, differs from occupancy, it does 
not produce property: and wheneyer-ir does produꝛe 
property, it r 1 ffec mn becauſe it implys 
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hire but by Gelben or by oceupancy, I muſt be % tion 
1 od to mean, that original acquiſitions can be gi 


made in no other way. Our acquiſitions of property ret, 
re divided into original and derivative. Original a- 


n ſuch as introduce or begin property in 
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things, which were before in common or had no owner. 
Derivative acquiſitions are ſuch, as convey the proper- 

ty of things from one man to another: the things 
which are ſaid to be alienated by the old bann 
are derivatively acquired by the new one. 


We may obſerve by the way, that original acqui- 


; Grions are made not only of ſuch things, as never had 
an owner, but of ſuch things likewiſe, as have had an 
owner, and by the ceaſing of his property are become 
common again. Derivative acquiſitions are but conti- 
nuations of the ſame property in a different perſon, 
When therefore the property in a thing has ceaſed, or 
been interrupted, the thing returns into the common 


ſtock : and whoever acquires it afterwards, begins or 


introduces a new property in it; juſt as if it has. never 
before been in property at all. | 
Property XIII. Property is of two ſorts, either W or 


either g ge · particular. By general property is here meant the 


par eu- right, which a body of men have to a thing, excluſive 


of the reſt of mankind: and by particular property is 
meant the ſame excluſive right in an individual. Ge- 
neral property is acquired by a general occupancy, or 
by occupancy in the groſs. A number of men, uniting 
themſelves into a collective body, are ſeeking for a 
place to ſettle in, and finding a large tract of land 
uninhabited, they ſeize upon it, and ſettle there. By 
ſuch an act of occupancy the whole country becomes 
the property of this body of men. Though no ſingle 
perſon in the body has a right to exclude any other 
ſingle perſon, in the ſame body, from the uſe of any 
ſpot within the whole tract of land fo ſeized upon; yet 
all and each have an excluſive right to the whole, and 


to e * of 1 Ky. in reſpect of all. other. iind. 


ho 
e ibid. g xXx. : Crot. ibid, f ly. 
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c II. 'N ATURA 7 L A W. | 
who are not members of this body, and in reſpect 
likewiſe of all other collective bodies whatſoever. ' | 
After ſuch a general property has been be 

in the whole tract of land, where this body of men 
has ſettled; ſomething farther is requiſite to give the 
individuals, of which the body is compoſed, particular 
property in the ſeveral paris of this tract. This par- 
ticular property is introduced either by expreſs diviſion 
and aſſignment, or elſe by particular occupancy ; that 
is, either the body by expreſs agreement divides the 
whole country into parcels, and aſſigns to each india 
vidual the parcel, which is to be, and which is thus 
made, his own; or elſe the body allows the individuals 
to ſeize upon ſuch ſpots or parcels of land, as they like 

| beſt, and gives them, or rather allows them to have, an 
excluſive right to theſe ſpots or parcels ſo ſeized upon. 

XIV. Property in goods may ceaſe two ways. It How far 

ceaſes, when the owners relinquiſh their right without Feu bs by. 
transferring it to any one: and it ceaſes likewiſe, derelic- 
when the owners are extinct, that is, when no perſon Fern er 
is left, who has any right to the goods. Property in of the 
goods ceaſes by the owners dereliction of them; be- Pr 
cauſe, as no one elſe had any excluſive right in them, © | 
upon his dereliction or quitting his claim, no one at 

| all has any excluſive right in them; and conſequently 
they become common to all alike. Property in goods 
ceaſes, when the owners of them are extin&; becauſe 
property and a proprietor are relative terms, ſo that 
one of them cannot ſubſiſt without the other: pro-- 
perty is the excluſive right, which a perſon has to ſuch 
goods, as are, upon account of this excluſive right, 
called his own, or his property; if therefore the per- 
ſons, who had ſuch right, ceaſe to exiſt, the goods are 
bo longer the property of any one. | 


| 
| 
| 
8 
e 
y 
et 
d 


S 


It 
f Grot. L. II. C. IX. 1. 


\ 


p with him, are his own; they are not parts of the land, 
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quill e cep er pooch; en conf e 


| any particular owner, may noe ſo far become common 


as that any perſon, who pleaſes, is at liberty to ſeize 
upon them, and by ſuch occupancy to gain property in 
them. Where a body of men have ſeized upon a tract 
of land in the groſs, and have by ſuch occupancy ac- 
quired a general property in it; if the individuals, of 
which this body is compoſed, acquire private or par- 


ticular property afterwards in the ſeveral parts of this 


land, either by an expreſs diviſion and aſſignment made 
by the collective body, or by particular occupancy with 
the allowance and conſent of ſuch body; then upon 


the dereliction or failure of theſe particular owners, the 
land returns into the ſtate, in which it was before 


thoſe individuals had acquired particular property in it; 
that is, it again becomes the general property of the 


collective body. No perſon therefore is at liberty to 
| ſeize upon ſuch parcels of land, as have thus ceaſed to 
be in private property: becauſe, though they have no 
particular owners, they have till a general owner; the 


collective body has the ſame exclufive right to them, 
that it had before any of the individuals acquired * 
vate property in them. 

This principle does not ee — to move- 
able goods. Though the land, and ſuch immoveable 
goods as adhere to it, or may be conſidered as parts of 
it, were originally ſeized upon by the collective body, 
and are therefore matter of general propesty; yet each 


individual may well be ſuppoſed to have acquired pro - 
perty in many ſorts of goods, before he ſettled with the 


collective body upon that particular tract of land. 
What plate or jewels, what money or eloaths he brought 


and 


cat NATURAL LAW. 
and can ſcarce be ſuppoſed to have been acquired witch 
it. Tf he had catched and tamed cattle for his ule; his 
right to his ſheep, or horſes, or oxen, which he had 
ſo catched and tamed, is not derived from the col- 
lective body z theſe goods were his own, not only 
before he ſettled with Tuch body, but perhaps even 
before he joyned himſelf to it. When therefore ſuch 
as theſe are relinquiſhed by their owners, or 

when the owners of them fail; if the collective body, 
of which they were members,” has any general claim 
to the goods; that is, if theſe goods become the pro- 
perty of ſuch collective body, ſo as not to be free for 
any perſon, that pleaſes, to ſeize upon them, and make 


the conſent of the ſeveral owners, or elſe it muſt 'ariſe 
accidentally from the claim, which the body has tothe 
land. All foreigners, that is, all who are not mem- 
bers of this body, are excluded from ſeizing upon ſuch 
moveable goods, as have no owner, and are found 
upon that land, in which the body has general pro- 
perty: becauſe they have no right to come upon the 
land for this or for any other purpoſe of their own, 
without leave. So again, when any parcel of land is 
returned to the public, upon the failure or dereliction 
of the private or particular owners; ſuch moveable 
goods, as have likewiſe no owner, and are found upon 
that parcel of land, will become the property of the 
public: becauſe, as they have property in the land, 
no individuals, even though they are members of the 
public, can claim to come upon ir'in order to ſete 
upon (choſe goods, and by ſuch to make 
them their own, Bur where moveable goods having 
no owner are found vpon land, which has an owner; 
if che owner vf the hand, being likewiſe W 


chem his own; this effect muſt be produced either by — 
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the collective body, may not Se e 0 60 0 
make them his property by occupaney, he muſt be 
precluded by ſome expreſs law of that body. If this 
law is conſidered merely as a poſitive one, the juſtice 
of it is to be defended upon the principle already 
mentioned of its being eſtabliſhed by the conſent or 
agreement of the ſeveral individuals: or ĩt may be con- 
fidered as declarative, that the public grants out its 

general property in the land to individuals with this 
reſerve,” that whatever moveable goods having no 
owner are found upon it, they ſhall be ſeized for the 
uſe of the n an not * the ee by 


CHAP. e 
Of he | Tibia of Property. | 


I. property! limited in reſpect F continuance, aſe, or diſ. 
© poſal. II. Limitations ariſe from the Proprietor, or from 
. ſome other perſon. III. Limitations in reſpert of conti- 
- nuance. IV. Services, or limitations in reſpef of uſe. 


Va Limitations in I of diſpoſal. 


Property I. * Fut, property in a thing is a perpetual right 


— to uſe it to any purpoſe, and to diſpoſe of it at 


continu- pleaſure. Property, in the ſtrict notion of it, is ſuch 
ance, uſe, a right to a thing, as excludes all perſons, except the 


or dif- 


poſal, 3 from An manner of claim upon it, No 75 
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C. . NATURAL LAW. 
| ſon therefore can, conſiſtently with ſuch a. FROG 
| the thing from him at any time, or hinder him abs * 
| free uſe of it, or prevent him from diſpoſing of it, as 
| he pleaſes. If any other perſon can claim either to 
take the thing from him at any certain time, or ta 
| hinder him at all in the free uſe of it, or to. preyent 
him from diſpoſing of it, as he pleaſes; he has not, in 
theſe reſpects an excluſive right to itz that is, his ex- 
cluſive right, or property in the thing, is ſo far limited, 
Theſe then are the limitations, to which property is 
ſubject; they are limitations, in reſpe& of its conti- _ 
nuance, or in reſpect of the uſe of what we have pros 
perty in, or in reſpect of the diſpoſal of it. 3 
II. A mans property may be limited in any of theſe Lim Ran Lining 2 
reſpects, either by his own act, or by the act of ſome eicher 1 
other perſon. He limits it by his own act, if he "Me from be 
ſents either expreſsly or tacitly to give any one, be- B Kom I 
W ſides himſelf, any claim upon what is his. If this is fomeother 
done by expreſs conſent, we call it a grant. If it is Perſon. : 
done by tacit conſent, we call it uſage or cuſtom, His 
property is limited by the act of another, though not 
indeed wholly without his own conſent, if he receives 
a thing by gift, or by purchaſe, and the perſon, from 
whom he receives it, makes it over to him under limi- 


j- tations. The act of the perſon, who makes the thing 
* over to him, is principally conſidered; becauſe the li- 
14 mitations are made at the motion and diſcretion of that 


perſon: but yet his own conſent concurs with this act; 

for he was at liberty to have refuſed accepting the * 

thing under thoſe limitations, if he had thought proper. | 
III. If lands are granted to a man for a term of Lane 4 
years, with full power, whilſt that term laſts, to uſe ref pet of A 

or to alienate them; he has property in theſe lands, copting« 


but not full property; he has an * right to 


* 


INS OF 1 
aſe and diſpoſe of them, but this right is limited in 
reſpe& of its continuance. If a man grants away the 
reverſion of his eſlate, and this grant is to take place 


at his death; he limits his property, in reſpect not 


only of its diſpoſal but of its continuance too, by his 


Yervices, © 


or limita- 


tions in 


reſpect of Owner of a thing has not the full and free uſe of it to 


_ 
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on act. Indeed his property might have ceaſed at his 
death, though he had made no ſuch grant; yet if it had 
not been made, there are natural ways, by which, if he 
pleaſed, he might have continued this property in other 
perſons, even after his death, to an indefinite time. 
IV. Limitations in reſpect of the uſe of things, in 
which we have property, are called ſervices. If the 


| himſelf, that i is, if any other perſon, notwithſtariding 
his property in it, can claim either to uſe the thing, or 


to hinder him from uſing it, in what manner he pleaſes; 
; the thing is then faid to be charged with a Jevvice due 
__*_ to the perſon, who has ſuch a claim. 


It may not perhaps be thought foreign to our pre- 


ſent purpoſe, to take notice of the effects produced by 


ſome of thoſe fervices, which the goods of: one man 
may owe to another. Services may be divided into 
two ſorts, perſonal and real. * Indeed all ſervices, when 
we conſider them as rights, belong to perſons: but then 
fome of them belong to a perſon conſidered ſimply, or 

merely as a perſon; and theſe are what we call perſonal 


ſervices, to diftinguiſh them from others, which be- 


long to a perſon, not conſidered ſimply, or merely as 2 
pet ſon, but as a perſon poſſeſſedof ſome particularthing. 


., This latter fort, though they belong to a —_ as 


well as the former, yet becauſe they do rem ſegui, fol- 


10 low the poſſeſſion of a thing, are called real ſervices. 


8 oo a perſonal e is : or * 


20 L. E c. Ig. ruf, B. Iv. c. vm. e 
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: | 8 profits, which is a right to uſe the property of an- 
other and to enjoy the advantages ariſing from it, with- 


out impairing the ſubſtance of . ſo uſed and 
enjoyed. The fruits or advantages of a thing, which 
is a mans own, naturally belong to the owner of it: 


he may therefore, if he pleaſes, grant them away, pro- 


ard they can be ſeparated from the ching itſelf; and 


145 2 2 "0p — * 


yet ſtill retain a right to the diſpoſal of the thing, that 
is, to the diſpoſal of the ſubſtance of it, which is all, 
that after ſuch a grant belongs to him. But it is to 


de obſerved, that this limitation of property, which is 


called uſufruct, can take place only in ſuch goods, as 


can be uſed without being conſumed, ſuch as lands, 


houſes, ſlaves, horſes, books, &c. For in things, which 
are neceſſarily conſumed in the uſing, the ſubſtance and 
the uſe, or the property and uſufruct, if we may fo 
call it, are inſeparable from one another, There ſeems 
however to be ſomething like a right of. uſe and pro- 
fits different from property, in theſe things, which 
ſhews itſelf whenever they are lent. - If, when wine, or 
grain, or money, are lent, the full property in them was 
transferred by the lender to the borrower, a loan of 
ſuch things as theſe would not differ from a gift. And 
yet, in the mean time, if the borrower had no ſort of 
property in the ſubſtance of the thing made over to 
him, he could not uſe what he has borrowed; becauſe 
the uſe and ſubſtance are ſo united to one another; that 
no uſe can be had of ſuch things without breaking in- 
to the ſubſlance itſelf, Under the article of contracts 
this matter will be fully explaned. At preſent it will 


| be ſufficient to obſerve, that where things, which can- 


not be uſed without being conſumed are lent; the 

borrower has a property in the things made over to 

b n 
2 


"= 


and abſlumcicin he yarn ads, © 
perty continues only during the lenders pleaſure; if no 


particular time of payment has been fixed: but if there 


is a fixed time for payment; then the property conti- 
nues till that time comes. The other ſorts of perſonal 
ſervices, ſuch as bare uſe, dwelling, work of ſlaves, 
as, the roman law explanes them, are only. more re- 


ſtrained inſtances of uſufruct: and any of theſe are li- 


mitations in reſpect of uſe upon the property of him, 


whoſe goods owe ſuch ſervices: he cannot have the 
full and free uſe of them, where others have wp en 


of this ſort upon them. 0 
Real ſervices due to any e eee account 4 


bome eſtate, which belongs o him, are certain adyan- 
tages, which the eſtate of another owes, to his: and 


the other, whoſe eſtate owes ſuch ſervice, is limited 
as to his property in reſpect of the uſe of it. For if 
any perſon, beſides himſelf, may lawfully claim to uſe 
what belongs to him; or if he may be lawfully. hin- 
dered by any other perſon: in uſing it himſelf, he can- 
not, in either caſe, be ſuppoſed to have the full and 
free uſe of it. Theſe ſervices are divided into ſervices 
of city eſtates, and ſervices of country eſtates: But 
under the notion of city eſtates, the roman law in- 
cludes not only ſuch, as are actually in à city, but 
likewiſe all buildings, wherever they are ſituated, which 
are intended for the habitation of mankind, or for the 
exerciſe of commerce. Such are the ſeryices of bearing 
a burden; where my neighbour has a right of letting 
his houſe reſt upon my wall, or my pillar: the ſervice 
of receiving dropping water; here he has a right of 
conveying water, through ſpouts or gutters, into My 
yard: the ſervice of not receiving dropping water; 
where he * n 3 from men ſuc 


wh | ſpouts 


RL 
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 ſpouts or gutters into his yard :»the ſervice of jutting e 
or ſnooting out; where he n 5 
1 buildings in ſuch a manner, as to hang over my 


a right to extend his 


d: the ſer vice of not raiſing a building higher; 
where he, for the proſit or convenience of his houſe, 
has a claim upon me not to build beyond à fixed 
height: the ſervice of lights; oy am obliged to 


admit his making windows into my yard or garden: 


the ſervice of not hindering e, when l can raiſe no 
building upon my on ground, ſo as to obſcure his 
windows: the ſervice of proſpect; where I am bound 
to let my neighbour look freely into my eſtate: the 
ſervice of receiving a water courſe; where I am bound 
to grant a paſſage to water · pipes through my houſe, 


for the benefit of his: the ſervice of ſinks; where I 


am bound for the convenience of my neighbours 


houſe to ſuffer his ſink to paſs through my grounds. 
Inſtances of ſervices due from eſtates in the country 


are path · way, drift · way, and road. A path - way is a 
right, which my neighbour has, of walking through my 


grounds, upon account of ſome particular eſtate, which 
he is poſſeſſed of, and with which this right is con- 


nected. Drift - way is a like right not only of walking, 


but likewiſe of driving his cattle or carriages through 
them. And a road, is a right of paſſing, going, walk - 


ing, driving, carrying, or drawing through them, either 


to a town, or to ſome highway, or to a ferry, or to 
a bridge, or to ſome eſtate of his on. In theſe and 
many more inſtances of the like ſort, the uſe of my 
property is limited: I cannot do what I will with a 
thing, which belongs to me; becauſe ſome other per- 
ſon has a claim upon me to ſubmit to an inconveni- 
ence, or not to reap an advantage, which, if there had 


or ſnould have reaped. 


E 3 V. Though 


been no ſuch claim, I ſhould not have fubmitred to, 
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V. Though à man cannot be un 


derite 216 to. have 


tion of any property i in a thing; when another perſon has a 


ſpe& of 
diſpoſal. 


Y 


full right to diſpoſe of it, yet property may be con. 
ceived to continue, where the proprietor has not a 
right to diſpoſe of the thing as he pleaſes. This ſeems 
to be the caſe of an eſtate, which is held in truſt. 
For though there is commonly another limitation of 
. ſuch eſtates in reſpect of the uſe; by which limitation 
the truſtee is obliged to diſpoſe of the profits ariſing 
from them to certain purpoſes ; yet are they attended 
too with a limitation in reſpect of the diſpoſal of them, 
vhere the truſtee is no more at liberty to diſpoſe of the 
eſtate itſelf at his own diſcretion, than he is to diſpoſe 
of the uſe and profits of it. In the caſe of pledges, the 
Property of the perſon, whoſe goods are pledged, is 
limited as to the diſpoſal of ſuch goods. Pledges arc 
ſuch goods, as the debtor puts into the hands of the 
ereditor, or aſſigns over to him, as a ſecurity, that up- 
on failure of payment the creditor ſhall have property 
in the thing pledged. If moveable goods are pledged, 
they are called pawns; if immoveable ones, they. arc 
called mortgages. In both caſes the owners property 
- 1s limited in reſpect of the diſpoſal of the thing, till 
the debt is paid; becauſe the creditors right of ſecurity 
==] en in eee eee, eee 
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1. What 1 are i in common. n. The ocean a not 
in property. III. Some waters admit f property. 
IV. Wild beafts, birds, and fiſhes are in common till 
taken, V. The right to take wild beafts, &c. may be 
refrained as to its exerciſe. VI. Right of extreme 
neceſſity ſets aſide prope! VII. This Tight'ss Jubjett 
to three limitations. Vill. Ripht of harmleſs profit on 
what founded. IX. This Tight i 7 "IRS in 45 


„Alke be divided eee, What 


common, and ſuch as are in property. Such gl f * 4 
things are ſtill in common, as either from their own common 
nature never could be appropriated, or though in their 
own nature they might be priated, yet in fact 
never have been. We will conſider the rights, which 
belong to all mankind i in mne in n * 
of each ſort. 95 4 

H. hag: eee or nn 1 
principal parts of it, does not admit of property but = — 
remains 2 D F COM 
ing the introduction of property in other things. The 
ul reaſon, that we urge in proof of this, is only a 
moral or probable one. It is not likely, that mankind 
ſhould ever think of gaining an excluſive right to the 
ocean ; becauſe there was no reaſon for it, no cauſe or 
motive, which might induce them to it. And though, 
where an act appears evidently to have been done, we 
could never diſprove the exiſtence of it by. alledging, 
that there was no reaſon for doing it; yet, where it is 

++ Bob * doubt- 
3 Grot, I. u. C. Il. $I *Grot, ibid. 5 III. 
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| doubtful whether an act has been ibis” eee 
cluſion is probable, that it never bas been done. pro- 


vided no reaſon can be found, why it ſhould + Now 


the general reaſon. for appropriating other things is, 
that the ſame thing would not anſwer the purpoſes of 


all the joynt-commoners, who might have vecafion to 
make uſe of it, at one and the ſame. time. But the 


ocean, whilſt it continues in common, is not liable to 
this inconvenience: it is large enough to anſwer tbe 


occaſions of all mankind, 


pon, or to fiſn 


in, or to fetch water Gs Wet therefore conclude, 


that it was never in the intention of mankind to appro- 


priate it, or to acquire an excluſiue right in it; becauſe 


the general reaſon, for acquiring ſuch a right in other 


things,” could in Is of the ocean ae Wish | 


with them. # $6.6 5 * 


We may ſay the e of. rv books of fwd which 


are ſufficient to ſupply all men, who want to uſe the 


_ fand, either for ballaft, or for any other purpoſe, The 


ſame reaſoning is likewiſe applicable to the air; as far 
as any uſe can be made of it, without — 16 at 
the ſame time of the ſoil or the water. 


But beſides this moral reaſon, ariſing . gs want 
of intention in mankind. to acquire an excluſiye right 
in the ocean, there i is a natural one, which ſhews, that 


no ſuch right ever could be acquired. ® Oceupancy 


cannot proceed ſo as to give property, unleſs in ſuch 
ings as are certain and determinate. The ſoil or 
Hand, though. the parts of it are in continuity or joyn 
to one another, is diſtinguiſhed into parcels by hills 
or mountains, by brooks or rivers ; and where theſe 
natural boundaries are wanting, parcels of it may be 


e ii on N or eee ee or other 
artificial 


* 


See chap. m. J v. = See Cup, 1. 'F vin. 


A * . 


un land- marks. But the ſiekices of fluids are; in 
their own nature, ſo ſmooth' and yielding, as not to 
admit of being diſtinguiſhed me parcels, by any ſach- 
natural or artificial Boundaries. If they are thus ſet our 
at all, it muſt de by the banks or ſhores, in which 
they are contained. Now the ocean is not contammed- 
within banks or ſhores : for it rather encompaſſes the 
land, the continent as well as what are commonly 
called iſlands, than is encompaſſed by it. The natural 
uncertainty therefore of the thing, both as to the hae 
of it, and as to its principal parts, renders it ineapable 
of being appropriated by occupancy. Mariners indeed 
and geographers divide and ſet it out by the artificial 
meaſure of degrees in latitude and longitude. But as 
theſe are not Taſting and viſible limits; they eannot ſo 
diſtinguiſh the ocean into parcels, as that one patt of 
mankind ſhould be able to find out what another Fart 
deſign to make their own, without expreſs information; 
and conſequently they cannot make the ocean capable 
of being appropriated ; unleſs all the parties were to 
meet, and enter into an expreſs agreement about ſet⸗ 
fling the limits of each others property. Such an agree- 
ment as this is what we call diviſion. But if property 
in the ocean cannot be introduced any other way than 
by diviſion, no property can be introduced in it at 
preſent, as has been ſhewn already. And formerly,” 
whilſt mankind were few, and lived near together, o 
that they could readily meet, the ocean, or however 
far the greateſt part of it, was unknown tothets and 
conſequently could not, at that time, be meaſured, 
divided,” and aſſigned. Since therefore property e a 
ocean could not be introduced either by occupaney or 
by diviſion, the "neceſſary conſequence is, that it is not * 
. of being n at all. | 
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|, Wild IV. Many things, __ Mikes n * I 
F balls. of occupancy, fo that an excluſive right to them may 


fiſhes, are he acquired, have yet in fact nevet been appropriated, 


in com- hecauſe no one has ſeized upon them for this purpoſe. 


mon till 


taken, Of this fort. are wild beaſts, birds, and-filhes, which 
_ _ have never been caught, or after they are caught, have 

e eſcaped from us; iſlands, which are uninhabited, or 

5 tachrrats of land, either wr Heng ERIE 

wy hi wild beaſts, binds. bene mn 
| joſe ſtock, any perſon may of common 
right take them for his own uſe or diverſion; and occu. 
paney without interruption will give him property in 
them. But then this property is very precarious; be- 

caule it continues no longer than poſſeſſion. Whenever 

ſuch animals have made their eſcape, the natural pre- 
ſumption, upon account of their wildnels, is, that they 

can be recovered no more: and conſequently their for- 

mer owner muſt in all reaſon be underſtood to give 
= * them up or relinquiſn them. This property however, 
23 Preearious as it is, ſeems to be more, than the mere 

_ © exerciſe of a common right to take and to uſe them: 
becauſe, if he, who takes them, can make them tame, 

ſo that by loſs of poſſaſſion he does nat loſe all proſpect 

of recovering them, his property in them will be fixed, 

. even after they haye eſcaped m bim: and be may 


claim 


- Grot. L. II. C. LL, 9 VII. = Grot, Ibid. JV. . 
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31 pearstharthe . c Os. 
_ is more than a common right to part of a joynt· tac - = 
—_ becauſe no reaſon can be given, in the natute ef the | 
thing itſelf, why any perſon may not take more fuch 
animals, than he wants for his on uſe: and as long as 
he can keep poſſeſſion, what ha has ſo taken are his own 
to diſpoſe of in any manner, that he pleaſes, His tight 
therefore, whilſt poſſeſſion continues, is not nei a 
right to uſe, but an excluſive right of property. 
V. But though no reaſon, in the nature of the thing, 
can be given, why any perſon may-not lawfully take as right 5 to 
many of theſe wild animals, as he will; yet his right of beaſts, &e. 
2 aka them at all is limited, by a reaſon drawn from grebe, 
the conſideration, that other men have property to its e- 
in ſuch things, as he muſt make uſe of in order to take erciſe. p 
them. No man can hunt, or ſiſh, or fowl, without 
excluſive right to the ſoil ar the water, which he has 
occaſion to make uſe of in following theſe diverſions ; 
as he cannot claim to uſe their property, he cannatjuſtly 
claim the liberty of hunting or ſiſning or fowling, on 
ſuch lands or ſuch rivers as belong to them. It may 
perhaps be aſked how he can juſtly be hindered from 
exerciſing a right, which he enjoys by the law of nature, 
a right of taking and uſing, or even of -appropriating 
ſuch animals as do not belong to any ane; finceſuch a 
hindrance or interruption ſeems inconſiſtent with the 
law of nature? Butto this we reply, that fiſhing, hunt- 
ing, or fowling are originally matter of natural right,” 
not becauſe the law of nature commands them, but be- 
cauſe it does not forbid them. Now though no act of 
man can take away the liberty of doing what the law of 
nature commands; * there is nothing, that can pre- 
vent 
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Vent ſuch ac from raking e ue es of dg 


the law has left indifferent; provided the parties, 


to whom ſuch liberty belongs, give their conſent to it. 
This in reſpect of hunting, fiſhing,'or fowling, thoughit 
was not done expreſly, was done tacitly and of neceſſary 

f conſequence by the introduction of property in the ſoil 
odr the water. For it is unintelligible to ſuppoſe; that one 
man has an excluſive right in the foil or the water, and 
pyer chat another may uſe them, if he pleaſes to theſe pur- 


poſes. To give any other perſon beſides the proprietor 


ſuch a claim, after property is introduced, ſome reſerve 


muſt be ſhewn, and an expreſs reſerve too, of this 
nberty: for otherwiſe the common or general e 


of uſing the ſoil or the water for t 


ing, fiſhing, or fowling, is as effectually given up by 
the introduction of property, as the general liberty of 


Right of 
extreme 
neceſſi 
ſets aſide 


Property. 


uſing them to any other purpoſe whatſoever. 36 75 
VI. It may ſeem ſtrange, that we ſhould enquire, 


whether all mankind can in any circumſtances or in any 


inſtances claim of common right to make uſe of ſuch 
things, as are appropriated to particular perſons. For 


ſince property is an excluſive right to the things ap- 
propriated; it ſeems to have wholly ſuperſeded theſe com- 


mon claims of mankind. We ſhall however find upon 
enquiry, that the fact is otherwiſe, and that in ſome 
circumſtances our common right to the ul of things 
remains, even after thoſe things have been appropriated, 
and have their diſtinct and reſpective 'owners. 

SGerotius maintains, that there are two inſtances of ſuch 


* common claim: the firſt he calls the right of extreme 


neceſſity; the latter the right of harmleſs profit. In 


ſupport of the right of extreme neceſſity we may urge 
with him; that when mankind firſt agreed to divide 


"me common ftock amongſt then; « or when afterwards 


the 
8 Grot. ibid. 9 VI. ſ 


ered: ee 
2 — bad been _ whether, they conſented. 9 
effectually to exclude themſelves from what th 
agreed to appropriate, as never to claim any uſe of it, ; 

even though it ſhould be abſolutely. neceſſary ta their 
own. preſervation.? It is, moſt likely they = have 
anſwered, that they intended no ſuch thing, but agreed 
to the introduction of property for the convenience f 
all, and not for the deſtruction of any. And ſince the 
drin. which the proprietor of a thing has-to it, de- 
upon the conſent of mankind; this claim muſt 
be 3 to all the limitations, which they deſigned to 
lay it under, and can extend no farther, than they de: 
ſigned i 1 ſhould extend. 7 8 9 9 7 {Mii 40 
We may urge in ſupport of the fame right of ex, 

rreme. neceſſicy,.. that no compact, either expreſs ot 
tacit, could ſo introduce property, as to be binding 
without ſuch a limitation. For ſince the right, hicck 
a man has to his life is unalienable; as will appear 
hereafter; he cannot alienate the natural right, a 
he has to the neceſſary means of his own. preſeryar e 
tion. However therefore mankind may . have con- 
ſented, that particular things ſhould he, poſleſied in 
property by particular perſons; yet in whatever, re- 
ſpect ſuch things become abſolutely neceſſary for, che 
preſervation of individuals, they ſtill continue in com- 
mon. So that extreme neceſſity ſets. property alide, 9 
makes it lawful for perſons, who labour under ſu 
neceſſity, to uſe thoſe things, in which others have pro- 
perty, as if the things were, ſtill in common. Thus, 
where a man muſt haye ſtarved otherwiſe, it ĩs natu- 
rally no theft, if be takes victuals, which, is not his 
own: becauſe, Lade, a 1 uh Pſy taken 
has, in relpe& of all other men, an excluſive zight 


py 
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; he has no ſuch right in reſpect of the neceffitons 
perſon. Tou may ſay indeed, chat it is not the pro- 
perty of the poor man, who takes it: which wereadilty 
allow. But then we contend, that, in reſpect of him, 
it is not the property of the perſon, from whom he takes 
it. If it was, you might eafily prove this act to be 
theft, unleſs the owner conſented to his taking it: be- 
cauſe theft conſiſts in taking away the property of an- 
other without his conſent. But you ſhould 


And if, in order to prove the poor mans aë 
theft, you will aſſume, that the perſon, from whom 
the thing is taken, has property init; you ei er ta 
the matter in queſtion for granted, or ęlſe you 
guilty of a fallacy: If, when you aſſume, chat cht 
ſon, from whom the thing is taken, has W it, 
you mean, that he has property in reſpect of the poor 
man; or that, as the owner has a right to exclude all 
others from the uſe of the thing, ſo he has likewiſe the 
fame right to exclude him, you take the matter in 
queſtion for granted. But if, when you aſſume this in 
general, you mean only, that he has property in re- 
ſpect of all others, you are guilty of a fallacy you have 
more in your concluſion, than . is contained in your 
premiſes: you aſſume only, that he has property in 
reſpect of ſome, and conclude, as if he had propeny 
in reſpect of all. 8 
I To this head we may likewiſe refer the right, which 
we have, in caſe of fire, to pull down our neighbours 
Houſe in order to preferve-our own; the right, which 
we have to cut the nets or cables of another man, 
where our own boat is entangled with them, and muſt 
otherwiſe fink; the obligation, on ſhip-board, which 


cach perſon is under, * 


. ON * , * BO 9— * YO AY 3 * " OY 2 25 EM "amy ” * 
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out his own ſtock and to leave it in common; he. Z 
right, which in a ſtorm all, who are on board, have to \ 
demand that each perſon ſhall throw ſo many of his 1 

s into the ſea; as would overburden the ſhip; and 1 
Jaſtly the right, which a nation at war has to ſeize: up- J 
on = garriſon a place of ſtrength, in a neutral coun- 1 


try, when it is morally certain, that the enemy would 3 
otherwiſe get poſſeſſion of it, and by that means be 3 
enabled to do them irrepatable damage. For though, 

in ſome of theſe inſtances, the preſetvation of life may 

ſeem not to be immediately concerned; yet: at leaſt 

the reaſon, upon which Grotius ſuppotts the right of 

extreme neceſſity, is applicable to all of them. Ir is not 

probable, that mankind, when they conſented to intro- 

duce property, ſhould deſign to extend that claim to 

caſes, wherein ſuch an excluſive right would force them 

to ſuffer what is BEFORE the erg b of 

human nature. 

VII. * This right of extreme neceſſity is ſubject te to Theri oe 
ſuch reſtrictions, as will keep it from being abuſed, and — | AF 
from being made a pretence to encroach upon the fubjef zo 
property. of others, where we have no claim. The chreelimi- 
reſtritions are theſe three, which follow, — —— — 1 
Firſt, all other methods are to be tryed, as far as 
the neceſſity will allow of, ſuch as a requeſt to the 
owner or an application to the magiſtrate, before we 
make uſe of ſuch things, as are the property of an- 
other. The reaſon of this reſtriction is evident. No 
neceſſity can be called extreme, or in effect there is no 
neceſſity at all, where our ocraſions or calls may be 
anſwered by the uſe-of ſuch means, as are in our power. 

Indeed in our own country where the civil laws have 
| provided for the poor, there can be no neceſſity, which 
the rigor of the law will allow to be a ſufficient * 
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For taking and uſing ſuch food or ſuch loathing, as are 


the property of other perſons; becauſe as the Jaw has 
made a proviſion for the ſupply, of ſuch wants, it can- 
not ſuppoſe 1 them ever to happen. And yet if, in the 
execution of the law, it ſhould appear, that, not with- 
ſanding the legal proviſions to the contrary, in ſome 
particular inſtance ſuch an extreme caſe has happened, 


the magiſtrate would be wanting in natural equity, if 


he did not mitigate the rigor of the law againſt theft, 
as far as he is able. 

A ſecond reſtriction of this right of extreme neceſſity 
is; that it fails, when the proprietor is under as great 
neceſſity, as the other claimant. For where the neceſ 
ſity is equal on both lides, the claim of the poſſeſſor is 
the better of the two: becauſe the effect of neceſſity is 
only to overrule the right of property, and to make 
the thing in queſtion common to the parties concerned, 
But in the exerciſe of our right over ſuch things as are 
in common, where the parties equally want to uſe 


them, the firſt occupant has the beſt right to uſe them 


firſt: and in the caſe now before us, the e ſtands 
in the place of the firſt occupant, 
A third reſtriction is; that where we have taken 


things, which were not our own, and have uſed them, 


in virtue of this right of extreme neceſſity, we are 
obliged, if it ever is in our power, to make amends to 
the owners of them. This reſtriction ſeems to be ſo in- 
conſiſtent with the right, for which we have been con- 


| tending, that ſome have imagined we mult either give 
up the reſtriction, or give up the right. If I have 3 


right to uſe the goods, which my neceſſity calls for, 
where can be the obligation to reſtitution ? ſince all 
obligations of this ſort imply, that I have injured ano- 


ther hy aking from him what Thad ao right to. 5 


if on the other hand we will n 0 tare is an 
obligation t w make reſtitution, we muſt allow, that 
perſon in y had no fight to take and to uſe 
the goods which he ſtood in need of. But to this we 
may anſwer, that 4 right to take and to uſe ſuch 
goods, as we cannot do without, and an obligation to 
make reſtitution for the exerciſe of that right, are in- 
deed ſo inconſiſtent with one another, that they cannot 
poſſibly ſubſiſt at one and the ſame time. So long as 
my right ſubſiſts, 1 can be under no obligation to 


right. But then they are not ſo inconſiſtent, as to pre- 
vent them from ſubſiſting at different times. My right | 
ſubſiſts as long as the neceſſity continues, which is 
the foundation of that right; and ſo long there is no 
obligation to make reſtitution. But as ſoon as my 
neceſſity ceaſes, the foundation of my right is taken 
away, and conſequently my right ceaſes with it. And 
it is then and not till then that the W to reſti- 
tution begins. 


vſing another mans property for our benefit, where ** 


come to the exerciſe of it, we ſhall find it ſo preca- 
on- tious, as to be in effect no right at all. To ſupport 
zie this right, we muſt look back to the general reaſon 
e 4 for introducing property, which was the impoſſibility, 
* hat the ſame thing ſhould at one and the ſame time 


uſwer the uſes, which all or many might have 
for it. Now the claim of property or the excluſive 
right to a thing extends no farther, than the inten · 


5 Grotins, ibid. XI, &c, 


male reſtitution upon account of my exerciſing that 


VHL. *The right of Wandel profit is the fight of Right of 


the owner ſuffers no harm by our uſe of it. This what 
| tight may be eaſily made out in theory; but when we founded, 
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tion of mankind extended, when they introd| ced it: 
and their intention cannot be under ood to have &. 
tended any farther, than the eaſon 
engaged them to introduce it. "Therefore one mans 
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property in a thing does not exclude anothers x right of 
harmleſs profit : becauſe this right rakes place i in 1 
inſtances only, where the owner ſuffers no harm, that 
is, in thoſe inſtances only, where the thin; g will anſwer. 
all the purpoſes of the proprietor, e the 
uſe, which the other makes' _£ 
IX. But this claim, as well as it may ſeem to. be 
eſtabliſhed in theory, will be found, as to the exer- 
ciſe of it, to depend upon the will and conſent of 
thoſe, who have property in the goods, that we have 
occaſion to make uſe of for our own benefit. No right 
of this ſort can be pretended, unleſs where our ule of 
what is another mans property will do him no harm, 
But the proprietor himſelf muſt determine, how far 
. fach uſe of his goods will be harmleſs :., becauſe 
his right in the goods would have no effed, 
or would be no right if he could not exclude us 
from uſing them, whenever we pretend, that he 
will receive no damage from ſuch uſe. If therefore 
he is to determine, e far he is likely to ſuffet 
any harm by the exerciſe of our right, before we 
can claim to exerciſe it; we cannot make uſe of his 
goods i in virtue of ſuch right, till we have his conſent, 
This is planely in effect no better than no right at all 
| becauſe where there is no pretence of a right to ul 
the goods of another man, we may in an any in inſtance 
lawfully uſe them, if he gives his conſent. © 
Wie may be farther informed about the precarion 
nature of this right, as to the exerciſe of it, if we go 
onto examine ſome of the principalinſtancesc of it, Which 
ee 


5 PF NATURAL Lil . 
Grotius has mentioned, Thoſe, ſays be, who. LES 
Ko for a paſſage over our land or upon our rivers, 
either to ſeek a new ſettlement, when they are driven 
from their own country, or to carry on any commerce, 
or to recover by a juſt war what has been taken from 
them, or for any other lawful purpoſe, have a claim 
to ſuch paſſage. Let us ſee therefore, how far ſuch a. 
demand can be juſtly ſupported againſt the proprietor, 
A nation, which has juriſdiction over the ſoil or water, 
or which has property in them, might object in parti- 
cular to the paſſage of an army, that they are afraid of 
| ſuffering ſome irreparable damage, if they were to 
allow ſuch a number of armed men to come amongſt 
them. To this difficulty Grotius replys, that your 
fears cannot take away my right. But it is to be ob- 
| ſerved, that though ſuch a general anſwer might be 


jection, which is urged, in the preſent caſe: becauſe 5 
no uſe of my property can be called harmleſs to 
me, if it expoſes me to ſuch loſſes, as I ſhould have 
been in no danger of ſuffering without ſuch uſe. It 

may be true, that my fears cannot take away your 
right: but then it cannot be true without an exception 
of thoſe caſes, in which the very being of your right 
depends, as this of harmleſs profit does, upon my ſe⸗ 8 
curty. Perhaps indeed, even in this ſort of right, it 
might be more proper to ſay, that my fears prevent 
your right, than that they take it away, But whichever 
of theſe two expreſſions is the more proper, the ef- 
te& is the ſame :, there cannot be any right of harm- 

eſs profit over the property of another man, where 
he owner has good reaſon to apprehend, that he ſhall 
e a loſer by the exerciſe of ſuch a right. Our au- 
Thor "OW urges. farther, that ſufficient caution may 
"BB be 


rio 
ve go 
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ſufficient in other caſes, yet it cannot remove the ob- 
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be given to che owner to indemnify him againſt any 
loſs, that he may be apprehenſive of: he may, in the 
' inftance now before us, inſiſt, that the army ſhall 
paſs in ſmall companies, that the men ſhall not be 
armed, that a guard ſhall be hired for him at their ex- 


A 


„ 
n 


pence, and that hoſtages ſhall be put into his hand, 


as a ſecurity for their good behaviour in their paſſage. 
Now the neceſſity, which our author allows there may 
be, for taking ſuch cautions as theſe, and the right, 
which the proprietor has to inſiſt upon them, -planely 
proves, that without this ſecurity, there would be no 
claim to uſe his property. But ſince ſufficient caution 
is 35 vague thing, and fince the proprietor alone can be 
the judge what caution is ſufficient; he has ſuch an 
Kr art of difappointing this right, in the exercik 
it, as makes the' right itfelf not worth having. 
Bot Gfotius goes one ſtep farther, and maintains, 
that wen have not only a right to demand ſuch a 
ige for themſelves, bur for their goods too; when 
they Want to carry on any trade or commerce: be- 
f eſe as ſich an intercourſe of any one nation with 
any other is for the general good of mankind, we 
Me no right to hinder it. But this reaſon, if ve 
allow it all irs weight, can only prove, that by hinder 
ing this interoourſe we ſhall not contribute ſo much a 
We are able to the general good of mankind. And i 
tits be all, the right of paſſage is only a demand dt 
che imperfect fort; and they, upon whom it is made, 
ate ar liberty to jadge for themſelves,” how far it | 
convenient for them to allow it to take effect. Hor 
kan we in this inſtance, ſays our author, be properh 
ſaid ro ſuſtain any damage by their paſſage ; finct 
vate ver benefit we tight be able to make-by carrying 
ofi that trade excluſively, which they want to 8 * 
0 | 
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dmare in, it is ſuch a benefit, as we could only hope 


Y | for, and not ſuch an one, as we could claim of ir 


Y right. But, whether the loſs of ſuch a-benefit can be 
4 * ſtrictneſs of ſpeaking a damage or not, is 
not worth enquiring. Perhaps it is not — a 


= | damage. Let certainly if che. ſituation of our coug 


is ſuch, as gives us an opportunity of carrying 
any branch of trade exclulively,, by denying. others 
= uſe of our land or the uſe of our riyers; they 

cannot claim ſuch uſe as a matter of harmleſs profit : 
becauſe whatever will make our property leſs be- 
neficial to us can never be roalnghly, looked upon as 


= harmleſs to us. 


Wes are obliged likewiſe, as our author adds, to al- ; 
low thoſe, who are paſſing by us, to ſtop for a while, 
W and even to build extemporary huts, or pitch tents; 
if they have occaſion to ſtop in this manner for the 
= recovery of their health: for this is to be reckoned 

= amongſt the harmleſs uſes, which they may have from 
W our property. But certainly it is not univerſally true, 
that ſuch an uſe of our property will be harmleſs to us. 
Suppoſe, for inſtance, that they ſhould: be ill with the 
plague, or with any other infectious diſtemper; their 
ſtopping amongſt us would not be harmleſs. We muſt 
therefore be allowed, at leaſt, to have a right of being 
ſatisfyed, whether their diſtemper is infectious or not, 
before they can claim to ſtop for the recovery of their 
health. And if they cannot claim, till we are ſatisfyed 
of this; their right will be ſo vague and ſo much in 
our powers ths OR IO the 
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| tie acq- AP a of man or by the act of the law. Where 
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And notifyed conſent of parties neceſſary in thoſe made by 
te alt of man. III. An alienation may be revoked bt. 


ere acteptance. IV. Acceptance miy yo before aliena· 
tion. V. Property may be continued after death by 4 
will. VI. Aliens how incapable of mmheriting by will, 


Deriva- 1. 8 acquilitions are made either by the 


a 1 
CLEAR. 
pg 


 quiſitions | 


re of two t the property, which one man has in a thing. is trans- 
© forts. ferred to another; either the owner transfers it. with 
ais own conſent, and then he, who acquires it, makes 
2 derivative acquiſition, by the act of man: or elſe the 
| law. takes the property in the thing from one of them, 
and gives it to the other, and then he, to whom it is 
ſo given, makes a derivative. acquilition by the a 
of the law. When the property in things paſſes from 
one. perſon to another by the act of che formet, 
he, who fo parts with the things is faid to transfer 
or alienate them, and he, to whom they are ſo 
transferred is ſaid to acquire them. | 
Mutual II. »The proprietor or owner of a thing, when the 


22 law does not interpoſe to take i it from him, cannot teak 
ſent of 10 have a right in it, unleſs, he deſigns to part with it: 


partiesne- an injury is done him, if it is taken from him without 
eh his own conſent. On the other hand, no property ina 
| acquiſiti- thing can be acquired without the deſign or conſent 
N ehen. © of him. 0 makes the acquilition ; nothing can be- 
| come 
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eGrot, L. U. c. v. FL. * Grot, ibid, $1. I. 


21 * 


F 


om: 


2 CVI. W rn LAW, 


conſent or intention, which reſts in the mind o 
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come his own, unleſs he has a mind to make it ſa. bf | 


| * rom hence it follows, that in all derivative acquiſitions 


by the act of man, a deſign or conſent to alienate the 


| 3 | thing is neceſfary on one part; and a deſign or conſent 


to accept it is neceſſary. on the other part. 

But beſides the mere conſent of parties on both 
ſides, it is farther neceffary, that this conſent ſhould 
he ſufficiently made known or. ſignified by ſome out- 
ward ſign or mark., ſuch as words, or actions, or 
both. For a.conſent, which does not. appear, can no 
more fall under the notice of mankind, than a conſent, 
which does not exiſt: and conſequently the law of 
nature cannot allow, that, in reſpect of mankind, a 
y, and is 
fuch 


not ſufficiently declared, ſhould produce any 
intention being as if it had never been, the property in 
a thing can neither be transferred nor acquired by it. 
III. But ſince the declared conſent both of the giver An a- } 
and receiver is neceſſary, before any derivative acquiſi- 2 
tion can be made by the act of man; it follows; that, revoked 
though the giver has declared his conſent, and ſo has before gc- 
done all, that was neceſſary on his part, t towards alienat- 
ing his property; yet ſuch alienation may be recalled 

at any time, before acceptance is declared on the other 

part: becauſe till acceptance is declared, the party, to 

whom the giver deſigned to alienate his property, has 

no claim upon it. Perhaps it may be thought, that, 
notwithſtanding one of the parties gains no claim to 


the thing for want of acceptance, yet the other party 


has, by alienating it, as far as was in his power, loſft 
his claim to it. But in order to clear up this miſta ke, 
we ſhould take notice of the difference between dere. — 
liction and alienation. Dereliction is the abſolute giving 4 
n ſo that he, who relinquiſhes what is 

| 17 4 his, 
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his, loſes his right in it, though no other particu N 
| Perſon acquires that right. Bur alienation is the giving M 
yp of property for the-uſe or benefit of ſome other (MM 
particular perſon, or in order that this other perſon 
may acquire property in it: ſo that if he, for whoſe Al 
benefit the thing was to have been alienated; fails f 
acquiring property in it, the alienation produces no Wl 
effect, or is as if it had never been. He who made the 
alienation had no deſign of quitting his claim, but in 
order that a certain perſon might acquire it: and con- 
ſequently, if this perſon, either through his own default 
or by apy other accident, does not acquire it, his pro- 
perty continues in him, as it was before; this being 
the only purpoſe, for which he WE 27 ee of ue 

| ing with it. 

Accept-, IV. When the property af one man paſſes by his 
33 own act to another; the moſt natural order is, that 
aliena- acceptance ce ſhould follow alienation. But this order, 
non. though it is moſt natural, is not neceſſary. For ac- 

geptance is ſometimes underſtood to have been made 
before alienation; ſo that the transfer is complete 
immediately upon alienation, and cannot juſtly be 
recalled, though no acceptance ſhould follow it. If 
1 aſk for a thing, I am Plainly willing to accept it: 
and if, upon my aſking, it is given me, the transfer 
is complete without any farther acceptance: becauſe | 
am underſtood to be till in the ſame mind as when! 
aſked for it, unleſs I expreſly declare the contrary. 

Property V. From the power, which a man has of alienating 
— his property, in what manner and upon what condition 
aer he pleaſes, it follows, that he may naturally prevent 

r=" his property from ceaſing upon his death * by making 

Yi. a will and diſpoſing of it in his life · time. 

He, who has full Peper WEI at? 

it, 


19 
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it. either abſolutely or conditionally-- adi 


 reftrains him from doing this, his property is not full 


but limited. As he may alienate it conditionally, ſo 
likewiſe, for the fame reaſon, he may chuſe his s 


: | conditions. Amongſt other conditions, which he might 


have choſen, ſuppoſe him to chuſe, that the alienation 
ſhould ſo depend upon the event of his own death, that 
whatever he ſays or does towards alienating his property 
ſhall be underſtood to be complete on his, part, when 
this event happens, and not before. The effect of ſuch 
a condition would be, that he might recall the alienation 
at any time before his death; becauſe the transfer is ſo 
far from being completed by any acceptance on the 
other part, that the alienation itſelf is not complete on 
his part till this event happens. And if ſuch a condi- 


tional alienation may be recalled, at any time before his 
death, a new diſpoſition of the thing ſo alienated maß 
be made; he may, notwithſtanding what he has done 

= already, make a like conditional diſpoſition of it to 
ay perſon, that he pleaſes, or he may ſell it, or he may 


give it away abſolutely, It is plain therefore, that if 
he retains ſuch a right in the thing, after it is thus 


1 conditionally alienated, ſuch an alienation is fo far from 


being inconſiſtent with his property in it, that ROW 
not ſo much as reſtrain or limit fuch property.” 
Now an alienation of the ſort that l have been PY 
ſcribing is a will or teſtament. For a will is nothing 
more than a conditional alienation, which is to take 
place upon the event of the teſtators death, without 


affecting his property in the thing diſpoſed of, till this 


event happens. Suppoſing therefore property to be 


introduced, the right of making a will and of diſpoſing 


of the things, in which we have en . ee | 
naturally ollows _ it. 


Hoe 


n *. 
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only be regulated, but may even be taken away, either 
by expreſs: compact, ot by civil law. But then, as far 


neceſſarily included in the right of full property. 


and it cannot be alienated after his death; becauſe aſter 


whereby he makes the alienation, was made before that 


property in them, till the time of his death; and of the 


after the will was made, there was no occaſion for any 


which the heirs claim, given him conditionally W 
Was to take place and become abſoluteGG. 


that: the heirs acceptance, without which he acquires 
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28 it is either reſtrained or taken away, our right of 
property is limited «becauſe, as has been ſern already, 
the right of making ſuch a conditional — 


Perhaps it may be aſlced at what time the wojerty 
in a thing deviſed by will is alienated by the teſtator. 
It does not appear to be alienated before his death; if 
we have given a true account of the nature of à will: 


he is dead, he has no power of acting at all, ſo as to 
alienate his property or to do any thing elſe. Nor can 
we properly ſay, that it is alienated at the very inſtant, 
when he dies: ſince the will, which is the inſtrument, 


inſtant. The fact is, that the alienation was made be. 
fore his death, but made conditionally: he conſented 
to transfer his goods to the perſon, whom he appoints 
to be his heir, upon condition of his retaining the full 


heirs claim not taking place till this event happens. 
Now this latter condition ſuſpends the effect of his 
alienation, or renders it incomplete, till the event of his 
death: it was indeed ſo far perfect on his part, that 


0 woo ens % —˙ W oe. ooo. 


farther-a& of his to make it more perfect; nothing 
was wanting, but that the event ſhould happen, upon 


It ſeems indeed to be neceſſary by the law of nature, 


S' e 


3 in the thing deviſed . _— 
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de before the teſtatom Aentb. There wil otheryile 
_ bn ioterralof time paſs, in which the goods will are 
oer, nnd conſequenty will be open to the firſt oc- | 
WS cupant. This interval of time is what paſſes, between 
the teſtators death and the heirs acceptance. The 
| teſtator has then no property in the goods, becauſe, he 
is not in exiſtence; and the heir has no property in 
them for want of acceptance. The occupant there 
fore, who is ſome third perſon, cannot naturally be ſaid 
to injure any one, by ſeizing upon ſuch goods. From 
hence it appears, that if a will obtains its effect, where 
the heit has not accepted before the death of the teſta- 
tor, it muſt either be accidentally, becauſe no third 
perſon. has been before - hand with the deſigned heir in 
ſeizing upon the goods; or elſe the will muſt owe its 
effect to the aid of ſome poſitive law, beſides the mere 
will or appointment of the teſtator, which law takes the 
cuſtody of the goods, upon the death of the teſtator, 
and hinders all perſons from ſeizing upon them, till it 
appears, whether the heir will accept or not. We can- 
not ſuppoſe the teſtators will to be of itſelf ſo far bind- 
ing upon all mankind, as to become a law to them, and 
hinder them from ſeizing upon the goods deviſed. by 
it, ſince it is well known, that this will is no law even 
vo the heir, appointed in it, tll he has accepted. 
However no acceptance of the heir before the teſts- | 
| tors death will fo far bind the teſtator, as to make it 
naturally unlawful for him to make another will — i 
point a different heir. For the heir can accept only upon 
ſuch terms as the teſtator offers: and the terms of a 
vill are; that the goods deviſed to you ſhall be yours 
upon the event of my death, under this reſtrictionʒ that 
in the mean time the full property in them ſhall be 
mine: my deſign is to retain a right „ 


1 = - INSTITUT 8 OF A 
a8 tes, till the event of my death happens; but if 
in the mean time I make no other diſpoſition of them, 
immediately upon that event they are yours. If the 
the heir accepts upon theſe terms in the teſtators life. 

time, though ſuch acceptance is ſufficient to make the 
goods his property at the teſtators death, without any 
t acceptance; yet, in the mean time, the con- 
"ditions annexed to the teſtators alienation are ſuch, az 
will leave the goods in his power to diſpoſe of in what 

manner he ſhall think fit, as long as he lives. 
Whenever I ſpeak hereafter of the power of diſpo- 
fing of our goods by will, as naturally incidental to the 
right of property, without the aid of civil laws; the 
reader muſt remember, that I mean a will, under the 
circumſtances juſt now deſcribed, where the heir has 

| accepted before the teſtators death, __ 

Aliens VI. Though the right of making 2 will is inciden- 

Gr tal to property, and conſequently is coeval with it; 

Iherit. yet ſuch property in goods, as enables a man to give 

1 . them away by will, muſt be full property, at leaſt it 

muſt not be limited in reſpect of the diſpoſal. There 
is one natural limitation of this ſort not much attended 
to, which will prevent a will from obtaining any effect. 

When the occupancy of land and of all its appendages 

was made in the groſs, ſo that the general property is 

conſidered as veſted originally in that body of men, 
by. which ſuch occupancy was made; particular pro- 
or is derived from thence to each individual, as he 
a member of this collective body. But what belon EET: 
to a man, as he is a member of ſuch body, cannot 
his te diſpoſe of to any perſon, who is not a member 
of the ſame body. He cannot tranſmit his property 
upon any other terms beſides thoſe, upon . be 


received i it: and . as the — 


= 
A 


he has. | the land, W. GG EN "A: ch com- 
munity, under the qualification of his being a member 
of it, he cannot tranſmit that land to any perſon; who 
has hot the Tame qualification. This is a natural bar 
againſt an aliens inheriting land by will: the bar may 
be conſidered as ariſing rather on the part of the teſta· 


from a limitation in the teſtators property, in reſpect 


to him. Where the teſtator has full property, as he 
has in his moveable goods, which are conſidered as of 
his own original acquiſition, and not as derived from 
the general property of the community; ſuch goods 
are naturally in his own abſolute diſpoſal, and he can 
tranſmit them as effectually to a ſtranger, as to one, 


ſelf. But then, though ſuch goods as theſe are natu- 
rally in the teſtators diſpoſal, he may, notwithſtanding 
this, be prevented by the civil law from diſpoſing of 
them to an alien at his own diſcretion.” For as the com- 
munity has a general property in the land, here ſuch 
goods are, it may hinder an alien from coming to fetch 
them away upon any other terms, than what ſuch 


in this reſpect between land and moveable goods is, 
that an alien cannot naturally inherit land by will, 
unleſs ſome expreſs law has been made to enable the 
members of the community to tranſmit their land by 
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tor, than on the part of the alien; it ariſes rather 


of his right to diſpoſe of the land, than from any in- 
capacity in the alien to accept what the other deviſes 


who is a member of the ſame community with Him- 


community ſhall agree upon. The only difference then 


will to aliens: whereas they can natural ſo tranſmit "al 
their moveable ' goods, unte ſome expreſt law has 
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L Won 1 two 4 hr if derivative acai elle by 
tie aft of the law of nature. II. Derivative acqui- 
F fitions to ſatisfy a claim how made. III. The claim ty 

* ſucceed to the goods of an inteſtate depends upon con- 

jefture, IV. Inteftate ſucceſſions need ſome other ſup- 
port beſides the lau of nature. V. Inheritance does nt 
ariſe from a general conſent of all mankind. VI, 4 
regard to à mans perſonal duty is the principle, upon 
ufich inteſtate ſucceſſions were introduced. VII. The 
natural order of ſucceſſion according to this principle 
VIII. Children why preferred to parents in inteſtate 
ſucceſſions. IX. The ſame principle governs the ſuc- 
ceſſion, where an inteſtate leaves no children. X. Philo 
is miſtaken in his interpretation of the moſaic law. 

XI. Order of ſucceſſion may be varyed by civil laws. 

XII. The ſucceſſion of children may be cut off by di diſhe- 

riſen. XIII. Uncertainty of birth hinders a child from 

ſucceeding to an inteſtate parent. XIV. Infants, idzots, 

and madmen naturally incapable of property. XV. Law 
ef nations wrongly explaned by Grotius. XVI. Cuſtody | 
| of 7 the law Jupplies 1 the place of property. 


; HEN the property of one man is e 
| NV. to another by the act of the law; this is 
of deriva done either by the law of nature, or by ſome poſitive 

E quifitions law. Our ſubject does not require that we ſhould con- 
nee ad ſider any other transfers of this ſort beſides what are 


Heirs ate: fue by the law of nature. 


Grotus 


c. vu. NAT RAL LAW. | 
| = Grotius maintains, that Property is acquired derl- 
vatively by the law of nature in two inſtances, either 
to ſatisfy ſome claim of ſtrict juſtice, or to ſupply an 
heir to a perſon, who dies inteſtate. In the former of 
theſe inſtances, the acquiſition i is indeed made by the 
law of nature; but in the latter of them we ſhall find, 

that it is not made n without the aid of in b | 
tuted laws. 8 


II. If any perſon 1 FORM us, by raking IG us Deriva- 1 | 


what is our own, or by witholding from us what i in 2 
ſtrict juſtice is due to us; the law of nature not only to ſatisfy 
allows us to make repriſals by ſeizing upon ſo much * claim 
of his goods, as is equivalent to what we have loſt, 
where we cannot recover the very thing itſelf z but it 
gives us property likewiſe in the goods ſo taken. For 
the law of nature cannot be ſuppoſed to hinder us from 
proſecuting our juſt claims, or from endeavouring to 
recover what, by the ſame law, is due to us. But we 
have a claim upon him, who has thus taken, or thus 
witholds, our property from us, to the value of the 
thing detained. If therefore we cannot come at the 
thing itſelf, as we have naturally a claim to an equiva- 
lent, the law of nature will allow us it out of his goods. 
Now the bare poſſeſſion, of what may in itſelf be of 
equal value with the thing loſt, is not an equivalent. to 
the injured party; ; becauſe whatever may, be the value 
of the goods fo taken conſidered in itſelf, yet the bare 
poſſeſſion of them cannot make amends for the loſs of 
property. The claim therefore cannot be ſatisfyed, 
unleſs the Jaw of nature, beſides allowing us to talce 
poſſeſſion of goods, which are worth as much as What 
ve have loſt, makes over, * os likewiſe. the man. 
in ſuch goods. 3 
ul. The property, which any perſon havin his goods, Th 
naturally 0 dhe 


Teddy. 
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| ; , 2 of naturally ceaſes at his death; and the goods, as having 


* no owner, revert to the common ſtock ; if he has not 


e, diſpoſed of them by will, that is, if be has not in hi 
Au conjec· life-time made an eventual alienation of them, or tranſ. 


ture, 


ferred the property, which he had in them, to ſome 
other perſon, whoſe claim takes place immediately up. 

on the event of his death. When therefore a perſon 

dies inteſtate, that is, without having made any will at 
all, or at leaſt any that appears; whatever claim his 

relations, or any one elſe, may have to his goods, either 
moveable or immoveable, it can have no other foun- 


dation in nature, but a ſuppoſition or conjecture, that I 


he had diſpoſed of them in his own mind, that he had 


5 
E 


deſigned to make them over to ſuch claimant, though If 


_ this deſign was never declared. 
In ſupport of this conjecture it may be urged; that, 


when a man foreſees the neceſſity of dying, and of being 


by this means deprived of all benefit or enjoyment of 
his goods, in his own perſon, it is not likely that he 
would loſe this opportunity of doing a kindneſs to ſuch 
ether perſons, as he had a regard for, but would ſuffer 
his goods to revert to the common ſtock, or to become 
the property of any one, who ſhould firſt ſeize upon 


them, after his death. The conſequence from this con- : 


jecture, ſuppoſing it to be well grounded, would be; 
that every man does in his own mind appoint a ſucceſſor 


to his property; that he intends to convey his goods, 
when he is prevented by death from enjoying them any 


longer, to ſome one or more perſons, whoſe welfare be | 


has at heart, and to whom he is deſirous of ſhewing al 
inſtances of kindneſs and regard. » 

Intelate IV. However, if we ſuppoſe this conjecture to be 

1 — ever ſo well- grounded, yet thoſe perſons, who claim 

| pee n-inhorkt an inteſtates goods, muſt . 
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C. vn. NATURAL LAW. * 
law to ſupport their claim beſides the law of nature. — be., . 


the 


The foundation of their claim is laid in a ſuppoſed in- jaw of na- 
tention of the inteſtate perſon, which he never declared. ture. N 
But according to the law of nature, as has in another 
caſe been obſerved already, no effect can be eee | 
by a mere inward deſign: the outward declaration, by 
| which the deſign is notifyed, is as neceſſary to make 
any transfer of goods valid, as the deſign or intention 
of transferring them. An intention, which does not 
appear, can no more fall under the notice of mankind, 
and is therefore no more regarded by the law 5 na- 
ture, than an intention, which does not exiſt. TY 
Even where a will has been made, if he is no 
acceptance on the part of the heir, before the teſtators 
death, it does not produce its effect without the aid 
of poſitive laws. Much leſs ——_ can any natural 
effect be obtained by a mere conjecture about the de- 
ſign of the deceaſed; ma as the intention of the 
| anceſtor never was declared, it is impoſſible to ſuppoſe, 
that the heir had ever accepted. When a man has 
made a will, his heir, if he knows of it, may be ready 
upon the ſpot, and though he has not accepted before - 
hand, may accept immediately upon t the teſtators death. 
But when a man dies inteſtate, it will commonly be 
uncertain for ſome time, whether a concealed will may 
not appear, which no one knew of: and during this 
interval, if no poſitive law takes the goods into its cu- 
ſtody, any perſon may ſeize upon them, and by ſuch 
occupancy may gain property in them; ſince Suing 
that interval, they have no owner. Nay the conjecture 
itſelf, upon which the whole ſuppoſed claim to inherit 
the goods of an inteſtate perſon depends, is too preca- - 
nous to be the foundation of any right, if there was no 
ather objection to it. - We. F 
G that 


2 See Chap. VI. f II. = See Chap. VI. Sv. 


INSTITUTES OF 531. 
that a man could ſcarce be ſuppoſed willing to have 
his goods become common to all mankind, or pal; 
into the hands of a ſtranger, when he has an oppor. 


tunity to diſpoſe of them for the benefit of thoſe, whom 


he loved. But then we may ſay, on the other hand, 
with equal probability, that his neglecting to diſpoſe 


of his goods amongſt his relations or friends, when he 


had it in his power, is a ſign, that he did not cr, 
whether they were ſo diſpoſed of or not. 
Since then the claim, which any perſon may be fup- 


| poſed to. have to the goods of one, who dies inteſtate, 


depends upon a very uncertain conjecture ſince thi 
conjecture is ſuch an one as, fqr want of having been 


declared, the law of nature takes no notice of ; and 


ny even if the law of nature ſhould take notice of 

it, yet for want of acceptance the goods might be 
ſeized upon by ſome other perſon, before this law could 
convey the property in them to the relations of the in- 
teſtate; recourſe muſt be had to ſome other law, in 
order to make out the claim of his relations to inherit 


It may perhaps be imagined, that a mans obligation 


to maintain his children extends itſelf to his goods, fo 
as to give them a natural right to ſach goods after the 
death of their parent, though he dies inteſtate. But it 
is plane, that the general claim to inherit in inteſtate 
ſucceſſions cannot depend upon this principle. If this 
was the foundation, upon which the claim. of inherit- 
ance depends, ſuch claim could extend no farther than 
to his children: his brothers or ſiſters, his uncles or 
aunts, or any other of his relations in what degree ſo- 
ever, could have no place in the inteſtate ſucceſſion, 
But ſince, where a man dies without children, the claim 
of inheritance is, in uſe and practice, extended to his 


a. b | | other 
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cv. NATURAL LAW 
| other relations; we may be ſure that this claim is ſup- 


ported upon ſome other ptinciple, and not merely up- 


on the duty, which a parent owes to his children, We 
| may go one ſtep farther. The claim of the children 


themſelves, where there are any, to inherit the goods 


7 of their inteſtate parent, cannot depend ſolely upon the 


duty of the parent to maintain them. Their claim 
reaches, at leaft in uſe and practice it is ſuppoſed to 


reach, to all his goods: whereas a claim founded in 


the parents obligation to maintain them can naturally 


 rc:ch.co ſo much only of his goods, as may be neceſſary 
A for their maintenance. If we examine this obligation 


of the parent ſtill more cloſely, we may perhaps find, 


that it is not only inſufficient to give the children a 


claim to all his goods, but even to any part of them. 
As the parents obligation ariſes from a perſonal act, 


= whereby he became the cauſe of the childrens exiſtence; 
ſo it reſts upon the parents perſon, and does not directly 


affect his goods. A parent is obliged to maintain his 
children; but he is not obliged to apply this or that 
particular part of his ſubſtance to this purpoſe; nor 
does he hold any of his goods upon condition, that he 


will maintain them. He has an abſolute right in his 


goods, and may fell them or give them away; and 
when he has fold them, he may ſquander away the 


135 money; nay at his death he may leave them from his | 
children by will. If he has ſtripped himfelf of his goods 


in his life-time, or if, as may be the caſe, he had ori- 
ginally no goods; the obligation to maintain his chil 
dren would ſtill be the ſame. It would not indeed 
operate in the ſame manner; becauſe, whilſt we ſap= 
poſe him to have goods, this obligation will affect them 
indirectly; thoſe goods are then the readieſt means, 
which he can make uſe of for the diſcharge of his per- 


G2 | ſonal - 


ſonal duty bor after he hoy tine means noting in 
his power, he muſt ſtill diſcharge that duty, as well as. 
he can, by his labour, or by ſome other means. But 
if the obligation of the parent to maintain his child- 
ren ariſes from his perſonal act; if the right, which he 
has to his goods, is not the leſs abſolute for his having 
children; and laſtly, if this obligation is the ſame, 
whether he has any goods or not; we may reaſonably. 
conclude, that the claim of the children to maintenance, 
is upon the perſon of the parent, and not upon his 
| : and the conſequence will be, that ſince they 
| have no direct claim upon his goods, even during his 
life-time, their claim of maintenance can give 155 no 


right to his goods, after his death. 


It is indeed very evident, that a parent ought to do 
the beſt that he can, for the welfare of his children; - 


and conſequently, that he does not do his duty, if he 


ſuffers them, through any act or any neglect of his, to 
loſe ſuch goods, as he had in his diſpoſal, and as he 
might have ſecured to them after his death. But this 
duty is of the imperfect ſort ; the children have no 
ſtrict right to the goods; and what is done contrary 
to this duty and to their imperfe right will only be 
wrong and not void. However, when a parent dies 
poſſeſſed of goods, and without any juſt reaſon gives 

them away from his children, or cauſeleſsly diſinherits 

them; civil laws do well to interpoſe, and ſet that wil! 
aſide: not becauſe the children had naturally a ſtrict 
right to inherit; for if they had, the will would be 

void of itſelf, without the interpoſition of any poſitive 
| law; but the law, having authority over the perſon of 
the parent, does well to take care, that he ſhall in all 
reſpects diſcharge his duty, or to N it for him, 
where he has neglected it. 


v. We 


8 e - e 5 


. We have already ſeen, that the law of nature Ns 


does not convey an inteſtates goods to any particular ance does | | 
roo, but leaves them in common, and ſubjects them from te 


to the claim of the firſt occupant; or that inheritance general 4 
ny ſent of 
all man- 


perty. But it may {till be queſtioned, whether inhe- kind, 


in inteſtate ſucceſſion is not naturally incidental to pro- 


ritance has not been introduced and eſtabliſhed by ſuch 


a general conſent of all mankind, as that which intro- 


duced and eſtabliſhed property itſelf. In order to form 


2 true judgement upon this queſtion, it will by ,no 


means be ſufficient to conſider merely the claim, which: 


the heir has to the goods of his anceſtor, where both 


of them are members of the ſame community : becauſe, 
though ſuch heir, in all civilized nations, ſhould. be 


| found regularly to claim the goods of ſuch. inteſtate - 
anceſtor z yet it will be impoſſible to conclude from 


thence, that inheritance is eſtabliſhed” by any univer- 
fal law ariſing from a general conſent of all mankind. 
Each nation may have introduced inheritance amongſt 
themſelves, by their own particular. conſent, though 
all nations, as one great collective body of individuals, 
have not introduced ſuch a claim amongſt one another, 
by. a general conſent. To determine whether a claim 
of inheritance, though ſuch claim prevails in all.na- 
tions, was the effect of a general conſent of all man- 
kind, as one collective body, or of a particular conſent/ 
of each nation for itſelf; we muſt conſider. how this 
claim operates, or whether there is any ſuch claim at 
all, when the two parties, the claimant and the anceſtor, 


are members of different communities. For certainly 


a claim of inheritance will hold univerſally, and operate 
uniformly; as well where theſe two parties are mem- 
bers of different communities, as where they are mem- 
bros of the ſame community; if it was introduced by 


o Grot. ibid. 


t * r FARE: gy, 2 x 8 MN * mY” 
4 8 . hy I” 3 N y 1 * 5 
Ll 
= 
rern A oe eee by = 


9 che 


[LOT LS 


TUT 'n L | 
7 a bed e of al 1 hag an uni- 
Vverfal law for all, and not by the particular conſent or 
appointment of each nation eſtabliſning laws - 
_ "The method of introducing general property in 
| land, by oceupancy in the groſs, will naturally pre- 
vent a ſtranger, that is, a perſon who is no member 
of the community, in which ſuch property is veſted, 
from inheriting by will; and much more will it pre- 
vent him from inheriting by right of inteſtate ſucceſ- 
fion. And where there is ſuch a natural bar, the con- 
fent of mankind muſt be expreſs, or at leaſt the gene- 
ral uſe and practice of mankind muſt be very clear 
and uniform, before we can have any reaſon to con- 
elude ſuch bar to have been removed. Bur if on the 
eantrary we find, as upon enquiry we ſhould find, that 
in many, or rather in moſt nations, aliens or ſtrangers - 
are not allowed to inherit land; the concluſion muſt 
be, that inheritance, of land at leaſt, is the effect of 
civil laws, and not of wy Poſitive * NE ” 
univerſal conſent. 

The property of individuals in moveable Sl 
has been already obſerved, is more unlimited in reſpect 
of the diſpoſal of it, than their property in land, But 
even ſuch goods, in reſpect of inheritance, are acciden- 
tally ſubjected to the community, in whole territories, 
that is, upon whoſe land, they are found; the claimants 
ean by this accident be hindered from fetching them 
away, unleſs upon ſuch terms, as the community has 
eſtabliſhed. Now if all perſons, who claim in an in- 
teſtate ſucceſſion, were to take ſuch goods as thele, 
according to the ſame rules, in the ſame order, and 
under the ſame limitations, in whatever territories theſe 
goods are found, whether within the territories, to 
m-_ they themſelves belong, or in any other what- 
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 inheritance,! being under the regulations of the civil 


ſoever; ſuch or eo claim * Ve: lead dhe: to a 
petty chat it had | een introduced and eſtabliſhad-by 
e common — all mankind. But if, as the 

fact is, the rules, the order, and the limitations of ſuc- 
ceſſion to moveable goods, are determined by the civil 
laws of the community, within whoſe. territories ſuch 
goods are found; and the claimant muſt take them in 
ſach manner, as thoſe laws appoint, which laws and 


5 which manner are different in different countries; the 


obvious concluſion from hence is, that the claim of - 


law of each community, is not the effect of univerſal 


| agreement, but of civil law only. Diſtinet commu- 


nities, as having a general property in the land of their = 3 1 


reſpective territories, ſeem to have agreed in this an 


to take the advantage, which ſuch general property 
gives them, of excluding all from the claim of inherit 
ance, unleſs they are willing to derive this claim from 
the laws of the community, and to enjoy my ney = 
of it as an effe& of thoſe laws. | 4 uy 

VI. As far as a man has a right to diſpoſe of his Ia che "ll 
goods by will, he has an opportunity of doing good to 2 | 


others, without any inconvenience to himſelf: and fince inteſtate 


ſucceſſions 


it is every perſons duty to do all the good he can; 6 aregacd is 
whoever does not take care at his death to give away had to a 
what he has in his power, and can no longer enjoy ga Fer 


himſelf, does not diſcharge his duty, ſo well as he « wg 


ought, * If the law in introducing and eſtabliſhing in- 
teſtate ſucceſſion proceeds upon the principle of doing 
a mans duty for him, where he has neglected it, of 
taking care to do that good for him, which he might 
have done himſelf, but has not done z we may trace out 
the perſons, who, in ſucceſſions eſtabliſhed upon this 
principle, will my inherit an ae. goods, and 

| G 4 1 may 
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der this inſtitution, like all ochers, will have a E 


b 9 or in F 


'the right of inherit- 
iſhedby poſitive inſtitution, 
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operation: and if we know the principle, upon which 


the inſtitution proceeded, we may from thence be e en- 
abled to judge what its natural operation will be. 


n VII. If the law introduced inteſtate inheritance mere- 


ſtand firſt 


ly with a view to the diſcharging a mans duty for him, 


in che ſuc- where he had neglected to diſcharge it himſelf; the per- 
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| deſcent, may likewiſc be applyed to thoſe of the ſecond 


ſons, to whom this principle will direct us, in the diſpo- 
ſition of an inteſtates goods, are they, to whom he ought 
to have been kind. And the order in which ſuch perſons 


are to claim, will be determined, by the different de- 


of kindneſs, which the. inteſtate owed them. 
The. firſt duty of kindneſs, which a man owes, is 
* his children: he owes them the duty not only of 


maintaining them, but likewiſe of doing his beſt en- 


deavours towards putting them into ſuch a condition, 
as may make their life eaſy and comfortable to them. 
They are the principal objects of his regard, or have 


of all other perſons the higheſt reaſon to expect his fa- 
vour and bounty. Indeed, as he was the immediate 


cauſe of their coming into the world, it can ſcarce be 
looked upon as a matter of favour and bounty in him, 
to make them as happy as he can, whilſt they continue 
in it: he might rather very juſtly be charged with 


cruelty, if he was to do otherwiſe. This then being 


the principal inſtance of kindneſs, that every perſon, 
who bas children, is obliged to; their claim to inherit 
his goods, upon the principle already laid down, will | 
ſtand firſt, if he dies inteſtate. 

What we ſay of children, in the firſt degree of 


a 


 ® (Grot. ibid. IVW. » Grot/ ibid. 6 V. 
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chird degrees lthas is, to 2 mans . „ 
grandchildren... Where the immediate parent f l 
ſuch . is dead; and cannot inherit the goods 
of the grandfather or great-grandfather ; the children, 
upon their remote parents dying inteſtate, inherit his 
goods; not only becauſe. they ſtand in the place of 
their father, who would have inherited, if he had 
been alive; but becauſe it is the duty of the remote 
parent, as the remote cauſe of their 2 to ſhew. RNs 
them all the kindneſs in his power 
| VIII. gut ſuppoſe it ſhould happen, as 2s. it 3 cim 1 
times does, that a perſon, who dies inteſtate, ſhould leave is _— 1 
children, and that his parents likewiſe ſhould ſurvive — ia 
him. As he owed a duty to his children, ſo he owed a — . 1 
duty to his parents: his gratitude for the kindneſs, fions. 
which he received from them in their bringing 1 
up, would oblige him to make ſome return of kindneſs 
do them: it would in particular oblige him to provide 
for them, as well as he could ; if by age, or infirmity, 
or any other accident, they were rendered incapable of 
providing for themſelves. But then it is to be obſerved, 
that there is a natural reaſon, why parents ſhould be 
left out in an inteſtate ſucceſſion, at leaſt where the 1 
eſtate is of antient inheritance. Such eſtates may come =" 
to a man from ſome remoter relation. by will; but 3 
the uſual courſe of them is, that they come to him F 
from his parents. If therefore the rule for diſpoſing of = 
them, where a man dies inteſlate, will be moſt natural  B | 
when it is moſt agreeable to the uſual courſe of ſuch 1 
eſtates; ſince the general preſumption is, that they 1 
came fon his parents; the conſequence will be, that 
in a general rule for diſpoſing of them, as his parents. 
cannot be ſuppoſed to be in exiſtence, ſo no regard can 
be had to them. This rule 1 by a reaſon taken 
| from 
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as to dike # no notice at all ef a mans en — in- 
teſtate ſucceſſion, where he leaves children. In the 
common courſe of nature a mans parents, eſpecially if 
he has Tived long enough to have children of his own, 
do not uſually ſurvive him. If therefore his parents 
are entirely left out of an inteſtate ſucceſſion, where he 
leaves children, it may be upon a general 1 
F that he has then no parents in being. 
E The fame IX. 4 When an inteſtate perſon leaves no 
© principle e are, in the diſpoſition of his goods, wo conſider, 
| Feeſuccel. whether they came to him by inheritance; or were of 
© Son where his own acquiſition. In either caſe a regard to his 


late duty, conſidered as the principle, upon which the 
| leaves no claim of inheritance was introduced, is to govern the 
children. ſucceſfion and to point out Who ſhall be his heir. 
XZ Such goods, as came to him from his anceſtors, laid 
im under an obligation of gratitude to them, from 
© whom they came, If they deſcended from his father, 
- the return of gratitude is due to him; if from his 
= mother, it is due to her, And yet, though the duty, 
3 which governs the ſucceſſion, immediately reſpects his 
A parents; ſome reaſons, already aſſigned will ſerve to 
ſhews us, why they ſhould be excluded from inherit- 

ing in their own perſons; if the inheritance is ordered 

by ſuch general rules as the courſe of nature would 
ſuggeſt to us. There is a natural preſumption, that a 
mans parents do not ſurvive him; and though ſuch 
eſtates, as we are now ſpeaking of, might poſſibly 
have come to him by will from ſome other anceſtor, 
and not from his immediate parents, yet the more 
uſual deſcent, in eſtates of antient inheritance, is from 

the parents themſelves, And ſince ſuch general rules, 

2 are to govern theſe ſucceſſions, are to be taken 
from what is commonly the caſe; it follows that the 


4 Grot. ibid. 5 IX. | parents 


( 


— —— whabwthe <pane woo Make 
of is antient inheritance; upon account of the general 


preſumption, that 2 from the parents, 


and conſequently that his parents do not ſurvive him. 


As it is preſumed therefore not to be in his power to 


pay the debt of gratitude to them in their on per- 


ſons, he can only pay it to their repreſentatives, that 


had been liv- 


is, to thoſe, whom his parents, if they had 


ing, would have valued in the next place to theme Ou 


ſelves. Theſe repreſentatives are the children of his 
parents, or his own brothers and liſters. The duty © 
_ gratitude therefore, which he owed to his parents, for 


the eſtate of antient inheritance, received from them, | 


will point out his brothers and ſiſters to be his heirs. 
But ſuppoſe, that no brothers or ſiſters ae 


him, and conſequently that it is not in his power to 


make a return to his parents in the perſons of their 


repreſentatives; we muſt then go another ſtep back« 


wards: the gratitude, which he owed to his anceſ- 


tors, for the inheritance, deſcended from them, 
 wouldilead him to his remoter parents, to his grand- 
fathers or grandmothers. However as there is more 
reaſon to ſuppoſe them to be dead than his immediate 
parents, he could only ſhew his gratitude to theſe : 


remoter parents in the perſons of enn, 


who are his uncles or his aunts. i 
If there are no ſuch repreſentatives to abe, in a 
inteftate ſucceſſion, the obligation of gratitude ceaſes; 


and eſlates of antient inheritance are diſpoſed ot in 


the fame manner with eſtates of a mans own acquiſi- 
tion. And we are next to conſider in what manner the 


principle of doing a mans duty for him will lead the 
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'INSTITUTE'S| OF RI. 
What a man has acquired himſelf is not ne 


5 wich any debt of gratitude, as it did not deſcend to 


him by the favour of any one. So that in theſe cir- 
cumftances he has no other duty to regard, but 


that of kindneſs or good will in general. Now the 


ties of friendſhip are often much cloſer in a mans-own . 
opinion, than | thoſe of blood: we have often a 


ſtronger inclination to be kind to our friend, than to 
our relations. But as the connections of friendſhip are 


arbitrary and accidental, whilſt thoſe of blood are 


natural and uniform; the former cannot be reduced to 
the ſame rule or come under the ſame general notice, 
that the latter do. Upon this account, whatever arbi- 
trary or accidental affections a man, whilſt he was 
alive, may have had for his friend, the moſt natural 


preſumption is, that he loved his relations better than 


any one elſe, and that he ought to have ſhewn his 


kindneſs and good-will to thoſe in the firſt place, who | 


were the neareſt-to him by blood. Theſe therefore, 


upon the principle already laid down, have the firſt 


* Philo i is 


ö | miſtaken 
in his in- 


terpreta- 


tion of the 


| Moſaic 
; law. 


claim to-inherit what eſtate he has acquired himſelf. 
X. The law of Moſes ſays, f Thou ſhalt ſpeak 
unto the children of Iſrael, ſaying, If a man die, and 
have no ſon, then ye ſhall 2 his inheritance to paſs 
unto his daughter: and if he have no daughter, then 
ye ſhall give his inheritance unto his brethren: and if 
he have no brethren, then ye ſhall give his inheritance 


unto his fathers brethren: and if his father have no 


brethren, then ye ſhall give his inheritance unto his 
kinſman, that is next to him of his family,” - 
Philo maintains, that this law of inteſtate ſucceſſion 
does not exclude the inteſtates father: 5 for it would 
I gn, that the uncle ſhould be lowed | 
20 Grot. ibid, 90 x. 7 Naw. XXVII. 5, 9. =” 8 


. De vit. Moſ. III. pag. 689. 
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to ſucceed the brothers ſon, as a ncar-kinſman to his 
father, and yet the father himſelf be denyed the ſame 
privilege. But ſince, as this writer goes on, the law 


of nature appoints, that children. ſhould be heits to 


their parents, and not parents to their children, 


Moſes paſſed this caſe over in ſilence, as ominous, and 
unlucky, and contrary to all pious wiſhes and deſires : 
leſt the father and mother ſhould ſeem to be gainers 
by the untimely death of their children, when they 
ought rather to be afflicted at it. Let by allowing the 
inheritance to uncles, he indirectly admits the claim 
of the parents, in order both to preſerve deceney, and 


to prevent the eſtate from going to a ſtrang e-. 


He here allows, that in the order of nature parents 


are excluded from ſucceeding to their children: and 
this, one would think, is a ſufficient defence of the 


law of Moſes. - He had however another point in view. 
he did not ſo much deſigns to defend the law. as: 


to explane it for the benefit of parents, and to;-ſhewgy 
that the law, though it does not name them, allows 
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them to ſucceed to the eſtates of their children. But 


any one, who reads the paſſage here cited from the 
law of Moſes, and compares it with what occurs in 


the ſame law upon the like ſubject, will find reaſon to 
think that the legiſlator has a particular view to eſtates 
of antient inheritance. And we have already ſeen 
that, the general preſumption of ſuch eſtates coming 


to a man from his parents is a ſufficĩient en far. 


leaving the parents out of the ſucceſſion. + 
There is one diſpoſition made by this — of tn 


on, which differs from the general rules, that have been 

mentioned above; and that is the diſpoſition of a 
neritance to his ſons, excluſive of his daughters: 

o that ee, have no claim, W he dies 


without 
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INSTITUTES O 
without ſons. This part of the law was felative to 
the civil polity of the Jews: and the intent of it 1 was 
to obtain a purpoſe, which the legiſlator had in view, 
of maintaining an equality of fortune amongſt the 
- by keeping the fame quantity of land, not only 
within the fame tribe, but likewiſe within the fame'fa- 
mily. Now if the daughters had ſhared with the ſons, 
they by marrying into other families would have carryed 
4 great part of the inheritance out of their own. The 
law therefore poſtpones their claim, and only gives 


| them a claim in caſe there are no ſons. Andeven then, 


though it cannot obtain its firſt intention of keeping 
the inheritance within the ſame family, it takes care to 
keep it within the {ame tribe, by enjoyning, that ſuch 
heirefſes ſhould marry to whom 3 beſt, only . 
to the family of the tribe of their father. 


„eee order of eee e ee 


been deſcribing, is called a natural one; yet ſt is not 
for that reaſon ſo fixed and ſettled, as to make it unna- 
tural or unreaſonable for civil laws to call the relations 
of an inteſtate to inherit his goods, in a different or- 
der. If this is a natural order at all, it is only ſo upon 


+ theſe two ſuppoſitions; firſt, that civil laws haye eſta- 


bliſhed inteſtate inheritance z and ſecondly, that in ſuch 
eſtabliſhment they proceeded upon the ſole principle of 


taking care to diſcharge a mans duties of kindneſs for 


him, where he had neglected to diſcharge them him - 


ſelf. But civil laws have commonly ſome other prin- 


ciples in view, beſides this, ſuch as are relative either 
to the civil polity of the ſtate itſelf, or to the condi- 


tions, upon which the individuals hold their property. 


So that, notwithſtanding the law may deſign in general 
to ſhew that kindneſs to an inteſtates relations, which 


— rndcommnng them, by dilpoſing of his for- 
» Num. XXXVI. 6. | 


cv. NAT U RAL. EAW; 
tunes. ee them /a regard to thoſe. other prin - 
ciples may lead it to diſpenſe this kindneſs in a different 
order from what we have been deſcribing. We have 
juſt now taken notice of an inſtance of this ſort in the 
moſaic law, which though it calls a mans children to 
inherit in preference to all others, as they ate the per- 
ſons, to whom he owed the chief regard; yet in view - 
to the deſign of preſerving the ſame lands in the ſame 
tribe, and as much as might be in the ſame family, = 
poltpones the claim of the daughters, and gives them 
no ſhare in the inheritance, where there are any ſons. 
Upon the Whole, as it is an argument of a ſhallo in- 
ſight into matters of this ſort, to charge the civil law 
of any country with being arbitrary and unreaſonable, 
where in the order of inteſtate ſucceſſions they rie | 
from ſuch rules as would ariſe out of that natural affe- 
ction, which every man is ſuppoſed to have for ps re- 
lations, according to their 4 to him in blood; ſo 
on the other hand, no reaſons, that can be aſſigned for 
ſuch deviations, will be ſatisfactory, unleſs they are 
taken either from the particular civil conſtitution of the 
country, and the purpoſes, which ſuch a civil conſti 
tution has in view, or elſe from the conditions, up- 
on hic every individual, who is a member of the 
civil community, is ee to reveins and „ | 
his property. - 9 
XII. IIf a man by any public « or er 3 dil. Theſuc- | 
inherited his children, in his life time: this act will na- Sides. 
turally prevent their claim to his goods, where he dies maybecut | 
inteſtate. For his declared intentions concerning his ff! A 
property are in effect his will or teſtament : ſo that a f 
child, thus diſinherited, has no more claim to ſucceed to 
the altas af his parent, than he would have had, if 
. ad cxf nnn Such 
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a parent, if the child had not been guilty of any crime, 


a full right to diſpoſe of his goods, as he pleaſed; the 


not be void, without the interpoſition of the civil ay. 
It is 1 as we have before obſerved, very rea- 
ſionable, that the civil law ſhould interpoſe in theſe 
caſes, and ſet aſide his will, or make void his act of 
diſheriſon, ſo as to diſpoſe of his eſtate in ſuch a man- 

der. as he ought in duty to have diſpoſed of it himſelf. 
Uncer- XIII. * There is a ſecond exception againſt a childs 
5 . ſucceeding to an inteſtate father; and that is, where 
ders a proper evidence is wanting, that the perſon whoſe 
| childfrom goods are in queſtion, was its father. Becauſe if there is 

ſucceed- 

| inteſtate own, it does not appear to have. been his duty to pro- 
ent. vide for ſuch child. Now the ground for preſuming 
1 the child to be his own is, that it was born in mar- 
riage. For fiace by marriage the wife is placed under 

the inſpection, and is in the cuſtody of ner huſband ; 
it is reaſonable to ſuppoſe, that he has kept all other 


which ſhe bears, are his own. Nor does it appear, that 
where the law has eſtabliſhed a right of inhetitance, 

* ſuch children could claim in virtue of their fathers ac- 

| knowledging them by any public act, unleſs the ſame 
law had allowed of the validity of ſuch acknowledg- 


man-might as well adopt ſuch. children born out of 
marriage, as any other perſons; and then the effect of 
his having. adopted them would. be, that they might 
inherit as his children. But where adoption is an act 
unknown to the law, an eſtabliſhed right of in- 
Orot ibid. $ VIII, beritance 


an n act of the parent in his life-time, or ſuch a = — 
made by him at his death, are contrary to the duty of 


vhich might deſerve ſuch uſage. But if the parent had 
act of diſheriſon, though it is contrary to his duty, will. 


4 "Ing to an NOT ſufficient ground to preſume, that the child is his 


men from her, and conſequently that the children, 


ment. For inſtance, where adoption is allawed of, a 
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eye of the law, the inteſtate owed a duty; and theſe arg 

ſuch galy MAE know, dete legal evidence of amer- 

tiage with their mother, to have been his children. 
XIV. Now. = are ipeak! ent 

ucceediog to dhe eſtareqF their inte- and. 

ſtate parent; it may be proper to enquire, how far ſuch men na- | 

children, if they are infants, and how far infants in 3 

general, are capable of making a derivative acqui- property. 4 

ſition of property. I ſay a derivative acquiſition : 

becauſe I ſuppoſe it to be evident, from what has been 

aid. already, that they cannot poſſibly. make an origi- 

nal acquiſition. And ſince the caſe of madmen and of _ 

ideots is nearly the ſame mah that of infants, ye 

may take this opportunity of conſidering how far any | 

of them are capable of acquiring property. derivatively, - 

No derivative acquiſition, as has been-ſhewn already, 

can be made without the intention, deſign, or conſent 

of the party, who makes it, and without ſome decla · 

ration or notification of ſuch intention, either hy words 

or by actions. But ſince there can be no ſuch intention, 

and no ſuch notification; where there is no uſe of rea · 

fon; it follows, chat infants, who are not yet come to 

he uſe of reaſon, that idegts, who never will arrive at = 
it, and that madmen, who have loſt a are turn 
incapable of acquiring property. EEE 

These is indecd one.queſtiqn relating: to madmeny 


in which infants or ideats are not concerned. | Infants 


cannot acquire property, Whilk their natural incapaci- 
ty continues, and idegts gan never acquire. it, as Jang 
as they live; we cannot therefore aſls, whether-they 
are capable of keeping or holding property, after they 
al wo —— men, 1 
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may loſe their ſenſes afterwards, and become mad; we 
may aſk whether they, by thus loſing the uſe of their 
reaſon, ceaſe to have property in thoſe goods, which 


they had before acquired. And certainly where the de- 


fign of keeping property in goods ceaſes, where there 
is no intention of excluding others from the uſe or poſ- 


ſeſſion of them, the right of property is at an end: an 


it. But ſince this intention ceaſes with the uſe of reaſon; 
madmen by the law of nature are no more e of 
keeping property, than they are of acquiring it. 
XV. *Grotius imagines, that infants, ideots, and 
madmen are made capable of accepting and of retain- 
ing property by the common conſent of mankind, 


| by Gro- which conſiders them as part of the human ſpecies, 


| Cius. 


and by this fiction; that is, by conſidering them as 


part of the human ſpecies, they are looked upon to 
have fo much reaſon, as will render them capable, like 


the reſt of the ſpecies, to accept and to hold property. 
But then he obſerves, that though human laws, ſuch 
for inſtance as what he calls the law of nations derived 


from the common conſent of mankind, may ſuppoſe 


what is different from nature, yet they cannot ſuppoſe 


what is contrary to it. The right therefore of proper- 


ty in infants, or ideots,- or madmen, as far as it de- 
pends upon ſuch a law, can extend only to the ac- 


quiſitien and poſſeſſion of things, but not to the uſe of 
them, or to the power of alienating them. Now it does 
not appear to me, that a ſuppoſition of their capacity 
to uſe or to alienate their property is at all more con- 
trary to nature, than a ſuppoſition of their capacity to 
take and to retain it. Reaſon is as neceſſary in one of 
ma} as it is in the other: : he, chat has not the 


uſe 
1 Grot, L. II. 2 III. vi. 


| to keep up this claim is as neceſſary to main- 
tain it, as an intention to acquire ſuch a claim is to begin 


OO 
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uſe of teaſon, cannot indeed aienate his property, but 


neither can he acquire p 
to nature to ſuppoſe him — the uſe of reaſon for 


one purpoſe, it muſt be as contrary to nature to ſup- 


poſe him to have the uſe of it for the other purpoſe. 
Since therefore it is granted; that the common cunſent 


of mankind cannot, without going eontrary to nature, 


: And if it is contrary. 
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ſuppoſe infants,” or ideots, or madmen, to have ſa: , 


much uſe of reaſon as to make them capable of uſing 
or of alienating their property, we may reaſonably 


N that neither is it any common conſent pro- 


ceeding upon this principle, which makes them eas. 


pable of taking and holding it. Indeed an incapacity 


of uſing or of alienating is inconſiſtent with the notion. 


of property, unleſs we ſuppoſe that property to be a 


limited one: becauſe full property in a thing implies a 
power of uſing it, and diſpoſing of it, in what manner 
we pleaſe. If therefore both by the law of nature, and 


by this ſuppoſed fiction of the law of nations, infants, 


and ideots, and madmen are incapable of uſing and of 
alienating goods, they muſt be deemed * n. 
pable of having full property in them. f 


XVI. Ic is obvious! t6 aſk here, aww Cuftody 


when we ſpeak of the eſtate or the goods of infants, of the law 


or ĩdeots; or madmen f If they have no property in the 


* 


ſuch eſtate or goods, why do ve call them theirs? ang . 


| lince, if they have not property in the things ſo called, 
thoſe things are either the property of no man, or, 
where inheritanee has been eſtabliſned, are the ner, 
ty of the next heir, Whois under no incapacity; the 

next queſtion will be, why" may not any one ſeize up- 
on ſuch eſtate, as being become common; or however 
why may not the next heir conſider it as his on, if 
. EO 
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if no poſitive law interpoſed to hinder both the next 
heir in ſucceſſion from entering in his own right, and 
to hinder all other perſons from ſeizing upon ſuch 
things, as would belong to an infant, or ideot, or mad- 
man, if they were capable of property. But then theſe 
laws do not interpoſe by a fiction, that infants or 
ideots or madmen, as parts of the human ſpecies are 
capable of acquiring and holding property: they in- 
„ e by taking thoſe things into their e 


be the owner of them, if he eres of property. 
And thus all other perſons are prevented from making 
any acquiſition of them, not in virtue of any ſuppoſed 
excluſive right in him, but merely by the authority and : 
b err of ſuch law. 
In the mean time the things are called his, not be- 
cauſe they are ſo, but becauſe the effect of the law in 
reſpect of all other perſons is the ſame with the effect 
of an excluſive right in him. I ſay in reſpect of all 
other perſons; for in reſpect of himſelf the effect is 
not the ſame: an excluſive right of property either real 
or ſuppoſed would give him the power not only of keep- 
ing, but likewiſe of uſing or of alienating his goods; 
whereas the mere cuſtody of the law, though it hinders 
otbers from ſeizing upon them, does not produce any 
ſuch power in the perſon, for whom they are kept. 
When things are thus kept for the benefit of infants, 
they are in the cuſtody of the law, till thoſe infants ar- 
rive at the uſe of reaſon, and then their property be- 
gins. When they are kept in the ſame manner for the 
bene fit of madmen, the cuſtody is precarious and tem- 
porary: for ſince madmen are frequently known to 
recover the uſe of their reaſon, and are therefore al- 
ways deemed capable of recovering it, their property 
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can be in the guardianſhip of the law only till chis event 
happens; and ſince it is uncertain at what time it will 8 
happen, the cuſtody of their property is precarious. But 

when things are kept for the benefit of ideots, the 
cuſtedy is perpetual, that is, it laſts as long as the 

ideot lives: becauſe ideots are ſuch, as never 9540 i 
never can have the uſ>oof maln. e vt op 
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I. What Preſcription is, and on what founded. | Il. 1 
long P ofſe Non is neceſſary 40 claim by pr eſcridtion. 


III. hy uninterrupted poſſeſſion is neceſſary... IV. Why 
honeſt poſſeſſion is neceſſary. V. Preſcription extends to 


incorporeal things. VI. Objeclion to the natural foun- 
dation of preſcription. . VII. Same grounds 10 believe 


preſcription to have been eſtabliſhed by an univerſal con- 


ſent, VIII. What length of time gives an equitable claim 
by preſcription. IX. en holds e perſons 


unborn, _ 
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long, honeſt, and uninterrupted poſſeſſion; 


thongh before ſuch poſſeſſion ſome other Pe nd 
not the poſſeſſor was the owner of it. 
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This right in the poſſeſſor is founded upon the Whatpre- 
preſumed dereliftion of the proprietor. It is not in- ſcription 


deed agreeable to the law of nature, that any moral 


is, and on } 
what 


effect, ſuch for inſtance as the loſs or the acquiſition of founded 


a right, ſhould follow upon the bare intention of the 
| wg | mind: 
= Grot, « IL ©. VI. $ I, II, m, Iv, v. 
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mind: — — ai, 
or of 
tural, that ſuch an intention ſhould produce its effect. 
.- Now our intentions may be made known either by 
words or acts. We may indeed falſify in our words, 
or we may diſſemble in our behaviour: it is poſſible, 
that we may ſay one thing, when we mean another, 
or that we may behave in ſuch a manner as to deceiye 


mankind, and make them believe our deſigns to be 


ſtrict and neceſſary connection between our intentions 
and the ſigns, whereby we teſtify them. It muſt however 
be allowed, that our acts may be as certain marks of 


contend for. Thus we may releaſe a debtor, not only 
by a verbal declaration, but by delivering up or by 
cancelling his bond: and in like manner what we 
throw away is as planely relinquiſhed, as if we had 
declared our deſign to relinquiſh it in ſo many words. 
The acts, by — we may notify our intentions, 
are either poſitive or negative; that i is, our intentions 
may appear either from our actions or our omiſſions. 
When any thing is tranſacted, in which a man is 
concerned, if he is preſent at the time, and does not 
contradict it; the preſumption from his ſilence is, 
that he conſents to it. If goods are ſnipwrecked, or 
cattle have ſtray ed, and che owner neither ſends out to 
look for — nor endeavouts by any means to re- 
cover them, the miſt obvious conſtruction of his 
neglect is, that he deſpares of fading them, and diſ- 
regards or gives up any claim, that he had to them. 
In like manner; if he ſuffers another to keep poſſeſſion 
of his goods, withour laying claim to them, when he 


: » Num, XXX. 4. 31, TT them, 


* 


a right is ſufficiently declared, it is na- 


different from what they are. There is therefore no 


our intention, as our words; which is all we need 


both Knows where they are, * | 


* 4 
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them, this neglect is fairly preſumed to be a mark of 
his intention to part with them: and when the owner 
has thus relinquiſhed them, they become the Property 
of the poſſeſſor, as the firſt occupant of them. 


It is neceſſary however ta remember that his. per 


in all other inſtances, - where a mans neglect. to claim 
is deemed a mark of his intention. to relinquiſh his 


goods, it is requiſite that his filence ſhould not ariſe 


either from ignorance or from fear. If he does not 


claim his goods, either becauſe he does not ul E 


what are his goods or who is in poſſeſſion of them, or 


becauſe he is under ſome reſtraint and is afraid to 


claim them; his ſilence in ſuch circumſtances can 
be no mark of his intention to part with them: 
ſuch filence planely ariſes from another cauſe, and 
therefore neceſſarily requires another conſtruction, .. . 
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II. From what has been ſaid it will appear, that Wh long 


preſcription cannot proceed but upon long poſſeſſion, — 1 


not becauſe length of time operates as an efficient to clain, 


cauſe to produce a right in the poſſeſſor; but becauſe 
it is neceſſary in order to make the owners ſilence a 
reaſonable ground to preſume, that he intends to 
reliaquiſh his property. If his neglect is of ſhort con- 
tinuance, it may be owing either to his ignorance. or 


his fear: he might not know what things he had a 


right to, or he might not know who was in poſſeſſion 
of them; or if he knew both theſe yet 


ſtill he might be afraid to make his claim. But in the 
courſe of a long time, it is reaſonable to- imagine, 


that he might have come to the knowledge both of his 


r 
to him, he might likewiſe 

n ee 
nen aring his right without 
NE / 


by | 
idee. 
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any danger. Length of time therefore determines his 
ſilence or neglect to be a mark of his intention to 
relinquiſh his fight; as it affords a reaſonable pre- 
ſumption, that ſuch ſilence or wm was un 

5 either to ignorancè or to fear. 
| Wy wool HI. Unintertupted poſſeſſion plume 
| | cdpoſſety. the poſſefſor a right by preſcription; becauſe his right de- 
con neceſ- pends upon the preſumptive dereliction ofthe owner; and 
: Mile by there can be no preſumption of his having relinquiſhed 
| preſcrip- — I IO. 
n. IV. It is to be farther obſerved, that preſcription 
by & 3 cannot proceed without honeſt poſſeſſion. If the 
e poſſeſſor came diſhoneſtly by the goods, though his 
© ceflary poſſeſſion is ever ſo long or ever ſo quiet, he acquires 
18 — 2 no claim to them. We may ſeveral ways become 
b Scion. honeſtly poſſeſſed of what belongs to another man, 
1 without having any right to it, when we are firſt 
4 poſſeſſed of it. Suppoſe, for inſtance, that the thing 
14 has been given us by any one, who was not the true 
| owner of it, though we thought he was; ſuppoſe we 
have purchaſed it of any one, who had obtained it 
by force or by fraud, without our knowing how he 
obtained it; or ſuppoſe we have found it, and have 
endeavoured without ſucceſs to find out the true 
owner; in any of theſe caſes our poſſeſſion is honeſt, 
though the thing poſſeſſed is not our own. Where 
poſſeſſion of a thing begins after ſuch a manner as this, 
without any diſhoneſty in the poſſeſſor, and has been 
continued for a conſiderable length of time with- 
out being interrupted, it will give him a right to the 
thing. But if his poſſeſſion was diſhoneſt in the firſt 
inſtance, he can acquire no ſuch right. All diſhoneſt 
poſſeſſion implies, that ſome fraud or ſome violence 
was made uſe of * it. Where fraud is made 
uſe 
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_ uſe of, the owner is certainly ignorant of ſamiog, 
- which he ought to know; and where violence is made 
uſe of; the owner is certainly in ſome fear. Now length 
of time affords only a preſumption, that the ignorance 
| or fear of the owner are removed: and conſequently, 
ſince no preſumption can prevail againſt a certainty, 
no length of time can ſo far take away the ignorance or 
the fear of the owner, in the caſe of diſhoneſt poſſeſſion, 
as to render his ſilence a ſufficient fign of his intention 
to quit his claim. As his ignorance or his fear were 
certain at firſt, the ſame ignorance or the ſame fear 
muſt be ſuppoſed to continue, till they are certainly 
removed. Length of time affords only a preſumption, 
that they are removed. Therefore length of time does 
not remove them ſufficiently, But ſince as long as his 
fiknce is underſtood to ariſe either from ignorance or 
from fear; it cannot reaſonably be looked upon as a 
ſign of his intention to relinquiſh his right, and upon 
that account the right ofthe poſſeſſor cannot take place: 
it follows, that rio poſſeſſion, though for a great length f 
of time and without interruption, can give a gue 7 
pteſeription, if it began diſhoneſtly.” 4 
V. When we ſay, that things may be acquired by Prefcrip- i | 
reſcription, we muſt be underſtood to mean, not only — l 
. coryoreal, but likewiſe incorporeal things. Juriſdiction nee [ 
or ſovereignty may be acquired in this manner, as well nin w_ 4 
as land or moveable goods, Laws may be repealed; _ 
cuſtoms may be eſtabliſhed into laws; civil conſtitu 
tions of government may be altered; ſubjefts may en · 
large their privileges; governors may extend theit 
prerogative; not only by expreſs appointment or com- 
pact, but likewiſe by ſueh a tacit agreement as this of 
preſcription. But it is not neceſſary to enter into this 
unn becauſe 2 will be a more proper op- 
| Portunity, 


5 
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portunity, when we come n the law of e, 
4 as it ref} civil ſocieties. 
|, Objection VI. The principle upon which the claim HY 
i mn na ſcription is founded, according to the law of nature, 
| founda- as far as we have yet explaned it is only preſumption 
| Hon.of or conjefure. © The owner of the thing, which the 
: ; aj preſent poſſeſſor claims, is preſumed to have quitted 
: | his right to it, merely becauſe he has been ſilent about 
it, and has neglected to claim it for a long time. 
Mankind indeed might by common conſent eſtabliſh 
ſuch a ſilence into a ſtanding mark of an intention to 
relinquiſh, in the ſame manner as, by a like common 
conſent, they have affixed a certain and determinate 
ſignification to words, which in themſelves, without 
ſuch conſent and eſtabliſhment, have no Ggnifieation 
at all. But without an eſtabliſhment or conſent of this 
kind, the owners filence alone, though of ever ſo long 
a continuance, would be too precarious a'mark' of his 
In intention to relinquiſh his right for any certain and 
| uniform claim of the poſſeſſor eo be founded upon it. 
Mankind, as far as we can learn what their in 
is by conſtant experience, are genetally diſpoſed to 
keep what they have gotten, and not to relinquiſn it 
vithout good and ſufficient reaſons for ſo dung. Any 
neglect therefore to claim what is their Ou, if we 
would interpret it agrerably to the nature of mankind, 
as ve learn from conſtant experience what that nature 
is, cannot well be looked upon as a mark of their 
intention to relinquiſh their right; unleſs ſome other 
good and ſufficient reaſons appear, why they ſhould 
relinquiſh it: their general temper and inclination will 
rather lead us to ſuppoſe, that ſuch neglett or ſilence 
may have been owing to ignorance or fear. 55 
* ſupport the right of preſcription upon natural 


prin- 


mien en eee EET FRE 
manner. This right is ſaid. not to take 


man has been in poſſeſſion of the thing aimed for 
time immematial and that as no other proprietor can 


then appear, beſides the preſent poſſeſſor, he alone is 
to be looked upon as the true proprietor : becauſe a 


claimant, who does not appear, and a claimant, who 


does not exiſt, are in a moral view the ſame thing. 
Now. if by time immemorial is here meant, ſuch a 
length of time, that no memory can poſſibly go far- 
ther back; the poſſeſſor of the thing muſt, after ſuch 


time immemorial, be undoubtedly the proprietor of 


it: but then he cannot well be ſaid to have a right 
to it by preſcription; becauſe his right, upon this 
ſuppoſition, will not differ at all from a right by 
firſt occupancy. For certainly where there neither 
are nor can be any traces of any other owner, be- 
fides himſelf; he muſt neceſſarily be looked upon as 
the firſt owner, But if by time immemorial any time 
leſs than this is meant; if there are any traces of a for- 


priacipls of poſlaſiion for time immemorial, to make 
out the poſſeſſors right to the. thing ſo poſſeſſed, as 
upon any other, * 
tive eſtabliſnment. 

VII. V 


To though ſuch former owner has not claim- 


duftion of property, and after poſſeſſion had been long ic believe 


loſt by the old proprietor, and had long continued in preſcrip- | 


ſome other. perſon, would make ſuch a claim as this of 52 Bon e ö 
preſcription, generally beneficial. For without ſuch a — i 


claim, the difficulty of aſcertaining the right of either ai 
party would. be the. occaſion, of endleſs diſputgs and tn. WL 


W * . * 
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Joyed, till it was in a manner grown to his patrimony; 


opinion of mankind, as it appears in their conſtant 
practice. And ſince, when we look into their practite, 
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on one ſide had been many years uninterrupted, coulc 


not eaſily he decided with fairneſs and honeſty : becauſe | 


it would be difficult either for the ſuceeſſor or the other 


claimant to clear up their title. And it would be a hard- 
ſhip to turn the poſſeſſor out of what he had quietly en- 


eſpecially ſince the former proprietor cannot in general 
be ſuppoſed to want it much, as he had been able to 


ſome other means. The uſefulneſs of a claim is indeed 


no proof, that ſuch claim has in fact beer eſtabliſhed. 


To prove this we muſt have recourſe to the common 


we find, that not only ſuch perſons, as are members of 
the ſame civil ſociety, but thoſe likewiſe, who belong 
to different communities, plead preſcription againſt one 
another ; nay fince we find, that when one nation has 
been long poſſeſſed of what did formerly belong to ſome 
other nation, the poſſeſſor maintains his right to the 
thing by a like plea; and that ſuch a plea, if it can 
be well ſupported, is generally allowed to be a good 
one; we have reaſon to conclude, that the claim of pre- 


ſieription has been introduced and eſtabliſhed by a like 


common conſent with that, which introduced and eſta- 
bliſhed the claim of property. But becauſe preſcription 
is a ſoft of limitation or exception in the right of pro- 
Þtrty; it is neceſſary to look a little farther than the 


| bare eſtabliſhment of ſuch a right in order to ſee how 


we can reconcile it with the claim of property. And it 
is in this part of the queſtion, thatwe have recourſe to 
the principles already explaned, to the preſumption, 
that He, who is filent for any great length of time and 
does nt elaim his right, is „ relinquiſh i * 

o 5 VIII t 


VIII. It may perhaps, without ſome expreſs ap- 


uh 
What 


pointment, be difficult to determine for what leogth of length of 


time gives 


time a perſon muſt be in poſſeſſion of a thing, to give an 


uita- 1 


him a claim to it by preſcription. The foundation of ble claim 


this claim, as we have already explaned it, will ſhew 37; 


us, that the time muſt be long enough for preſuming, 
the former owner of the thing was not hindered from 
putting in his claim either by ignorance or by fear, but 
muſt have had frequent opportunities of knowirg both 

what his right is, and who was in. poſſeſſion of it, and 
frequent opportunities likewiſe of releaſing himſelf from 
any reſtraints, which might have forced him againſt 
his will to be ſilent as to his claim. Poſſeſſion however 


for time immemorial, if the meaning of the words is 


rightly explaned, ſeems to be the moſt equitable time 
of poſſeſſion for acquiring a preſcriptive right. 


The moſt obvious meaning of time immemorial is. 


a time of ſuch: duration, that the memory of no man 


living can of itſelf, when unaſſiſted by any external 


evidences, go back beyond it. A poſſeſſion of no 
longer continuance than this would- give a right by 
preſcription too ſoon : becauſe by the help of writtegi 


evidences, the memory of man is aſſiſted to go back 
into ſuch periods of time, as have been long paſt; 
and ſuch evidences will frequently ſhew where the 
poſſeſſion of the former owner ceaſed, 'and by what. 


means the claimant by preſcription got poſſeſſion at 


firſt and continued it afterwards. But then on the other 


hand, if by poſſeſſion for time immemorial we mean 
nothing leſs than fo long a poſſeſſion, that not only 
the unaſſiſted memory of perſons now living cannot 
go farther backwards, but likewiſe, that no written 
evidences, no memory aſſiſted by the ordinary method 


3 —— can make out any 


traces 


pre- 


cription. | ö 
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ſeſſor; the claim of preſcription would ib be uſcleſs, ; 
and would not differ at all from the claim of firſt be. 
cupancy. For where would be the uſe of it, if there 
was no other claimant beſides the preſent poſſeſſor? 
and what other claimant could there be, if there were 
no traces at all to be found of any right i in any other 
perſon beſides himſelf? He would upon this ſuppoſi - 
tion have an indiſputable title to the thing, which he 
poſſeſſes, as the firſt occupant of it; becauſe he appears 
to be the only owner, that it ever had. 5 
There is however a middle ſenſe of time immemo- 
rial. If we underſtand it to mean ſo long a time, that 
though a former owner may be able to make out ſome 
fort of title, yet he cannot either by the memory of 
any perſon now living, or by any record of paſt 
facts, make out a clear and undoubted title to the 
thing in queſtion ; poſſeſſion, for ſuch a length of time 
as this, may fairly determine the thing to belong to the 
preſent poſſeſſor. A preſcription gained by poſſeſſion 
for a time thus limited, will be different, as it ought 
to be, from a right of firſt occupanicy ; and it will 
likewiſe be of benefit ro mankind by deciding con- 
troverſies, not eaſily to be decided otherwiſe, ' without 
taking place fo ſoon, as to be in danger of barring 
the claim of the true owner. Its uſe conſiſts in bar- 
ring a doubtful right; and its equity is preſerved by 
a proper regard to all ſuch rights as can be made 
out by the — of man, when afſiſted by written 
_ evidences, 
preſerip- IX. What we dad by uſed,” or in oY 
| tion boldaquence of our having been poſſeſſed of it without in- 
ö ES terruption for time immemorial, muft commonly have 
: inborn. 7 in poſſeſſion — of GEES" or our anceſtors 
U | „ In” 
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for a longer time, than the extent of any one perſons 


life. So that preſcription muſt moſt frequently be 


pleaded, not ſo much againſt the former owner, as 


his heirs. Now for great part of the time, 


whilſt this poſſeſſion laſted, thoſe heirs were nor in 
being : they were not born, when our own poſſeſſion 


began, and poſſibly were not born when our anceſtors 
poſſeſſion had continued long enough to give a pre- 
{criptive. right. Shall we allow therefore, that the 
claim of the anceſtor, which was ſet aſide by our long 
_ poſſeſſion, will revive again in the perſon of the heir? 

If we. allow · this, preſcription will be of little uſe: it 
will only ſerve to lay a diſpute aſleep for a while, 


but will, ſuffer it to revive hereafter, when the que- 


ſtion concerning the reſpective claims of the former 
owner and of the preſent poſſeſſor will have become 
more intricate, in proportion as we are farther remov- 
ed from the original evidence, by which that diſpute 
might have been ſettled. Shall we therefore, on the 
other hand, affirm, that a preſcriptive right will bar 
the claim not aul t him, who firſt loſt poſſeſſion, 


but of them likewiſe, who are deſcended from him, 
and were not born at the time, when ſuch preſcrip- 


tion was going on and began to take place? Before 


we affirm this, we ſhould conſider by whoſe filence or 


negle& the right of property is loſt, If it is loſt by 
the ſilence of the heirs, who were unborn, a preſcriptive 


right would have no foundation in reaſon, that might 


' reconcile it with the notion of property. It is abſurd 
to conſtrue the ſilence of thoſe, who were unborn, as 


a mark of their intention to relinquiſh their rights : 


becauſe their ſilence will not only bear, but requires 


another conſtruction ; they were therefore filent and 


as becauſe they were not born, and could 


not 
. od, ibid. 5 IX. 5 
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not claim. But if we maintain, that they, who were 
unborn, loſt their right, not hy their own. ſilence or 
negle&, but by the filence or neglect of their ance- 
ſtors; preſcription againſt them ſeems to be founded 
in injuſtice; it is an injury to deprive them of what 
belongs to them, for the neglect of their N. 4 


neglect, in which they were no way concerned. 


What ſhall we ſay therefore? Shall we take away 
the benefit of preſcription by allowing, that it does not 
hold good againſt the poſterity of the former owner? 
or ſhall we, on the other hand, maintain, that it does 


hold good againſt his poſterity, as well as againſt him- 


ſelf, and ſo either make the claim abſurd, by ſaying, 
that the filence of his poſterity, when they could not 
ſpeak, is a mark of their intention to relinquiſh their 
right; or elſe ſhall we make it unjuſt by ſaying, that 


they forfeit their right by the negleR of their anceſtor? 


The truth is, that preſcription holds gaod, not "wy 
againſt the anceſtor, but againſt his poſterity; not 


from their neglect, who were unborn, but from the 


neglect of thoſe, who went before them. And by 
taking this part, we have only the juſtice of ſuch a 
claim by preſcription to defend: It will be no very 
difficult matter to defend this part of the alternatiye, 
where inheritance has never been eſtabliſned: hecauſe 
the deſcendants of a man can have no injury done 
them in being kept out from inheriting what they had 


no right to inherit. But ſuppoſe a general right of in- 


heritance to have been eſtabliſhed; yet ſtill the claim 
of preſcription will ſtand clear of injuſtice. No injury 
can be done to a perſon, where no right is taken from 
him, But the poſterity of a man, who loſes his claim 


by the preſcription of another, are got deprived. of any 


right,” Before they wers born, they had no Fight «t 


E RA J ² m TO OOWOTTOTT 
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all: for as things, which are not in exiſtence, have no 
natural qualities, ſo perſons, who are not in exiſtence, 
have no moral qualities; and amongſt other moral 
qualities, they have no rights. If then the thing in 
queſtion was loſt by their anceſtor, before they were 

born, no right is taken from them by their being bar · 

red from claiming what he had ſo loſt: becauſe they 
have no right to inherit any thing from him, which is 
not his own at the time of his death; and whatever 
he has loſt by long neglect, and another has acquired 
by long poſſeſſion, has ceaſed to be his own: - No in- 
jury was done to them, whilſt the claim was acquiring; 
becauſe then they had no right in the thing, if they 
were not in exiſten@e, and loſt that right by their own 
ſilence, if they were in exiſtence. And no injury is 
done to them by the poſſeſſor, after the claim is ac- 
quired, if he ſtill keeps the thing; becauſe it then be- 
longs to him, and not to them; ſince they can have 
no pretence to inherit, from their anceſtor, what ſuch 
anceſtor himſelf had no right to at the time of his 
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4 perry of ne ow wbtige others not to hinder him in 
acjeyint what is his on. II. The right of properey pro- 
"10 diices an obligation to reſtitulion. IH. The natural fruits 
or advantages of anothers property are to be reftorel. 

IV. Honeft Poſſaor not obliged to damage humfelf by 
ruluution. V. No obligation to reftitittion whive the 
Ning has periſhed. '' VI. Obligation to reſtitution dots 
i Hot" extend 10 all advantages made by ht paſſeſer, 
VII. No obligation ta reſtitution 'of fruits neglectid. 
VIII. Or where a thing- given is given away again, 
a ROOF ryfire the overplus of price where à thing 
vollig hit in fold again. N. Reftitution #0 be made with 
out reimburſement. XI. Gooks 4 ” be W e and un 
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Property L. HE firſt and po oy Ane 
3 i. we are under, towards any perſon upon ac- 
obliges- count of his property in a thing either moveable or 
De immoveable, 1. to ſuffer him quietly to enjoy it, and to 
bim in en- diſpoſe of it, in what manner he pleaſes, without at- 
Joying «tempting by force or by fraud, either to take it from 
ki dun. mim, tor in any. reſpect to make it worſe. This obli- 
2 gation-planely; ariſes out of the notion of property: 
for his right to exclude us from meddling at all with 
a thing would have no effect, or would be in reality 
-nozrightz'if: we, notwithſtanding ſuch right, were at 
2kberry' 10 take the thing away from him, or to hiader 
him in the uſe. and enjoyment ay or A med means 
dodmpare and waſte it. N | 
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nixed, an obligation to reſlone the natural Frys 


ye were in poſſeſſiog of it: becauſe the natural produce pro 
of a thing, and all the natural advantages ariſiag from cada 
it belong as much to the proprietor, as the thing irſelf. „ n, 


tly; fo it obliges vs to e ſtore it to him, or not 


ir rom him. ven hy ag honeſt 
keep gotten it ee A any tion 

dan on aur; part, a 
thing. is given du which —— perſon 
and not. to the give: ——— 
elſe, and not the ſeller, had. a right in hen find 2 
thing, che owner of which is got. no xn ar. the time of 
kndigg itz. in, 1 40 99 
thing 18 honeſt; till, we 


Hoe his property. to feſtote the thing to him. 5 
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tion to 
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1 knowingly, and deſignedly keep him aut of what 


hon are guilty of the _o inzuſtice as if we had 


en it from him. Noe 1 8 & — ep 1 
IIIi. From this obligation 5 re any 


perty, when it is in our hands, 1 is de- 


be has A fight to, we dg him the ſame Harm. anq con- 


The na · 


A 
fruits or 


7 okay 


duce. or advantages, which haye-ariſen from / it, Ayhilſt — 


roger 


But it will be neceflary; in determining queſtionsofithis + 
fort, to diſtinguiſh between the fruits, which come from 


the thing itſelf, and thoſe, which-are. produeec by he 


labour and at the expence of the occupyer. The former 


"MP: what I call its natural produce; and of theſe only 

we ſpeak, when we maintain, chat there is the ſame ob- 
een to reſtore the fruits of a ching, as to xeſhors the 
thing itſelf: for certainly my property in a thing can 


never give me a right to another perſons labour. Sup- 


pro- 
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produces nothing, unleſs it is manured, tilled, and 
ſowed: if the honeſt poſſeſſor has a crop of corn upon 
due ground, at the time of diſcovering the true owner; 
be would be under no obligation of reſtitution as to the 
corn; becauſe it was produced by his labour and at his 
expence: the corn is not the natural produce of the thing, 
which the other has a right to. But if it was a meadow 
with a crop of graſs upon it, the poſſeſſor could have no 
claim to the graſs; it is part of the meadow itſelf, or is 
the natural produce of it, and conſequently belongs to 
the owner of the thing, and is not due to the labour of 
the poſſeſſor. In like manner the young of cattle, as 
they are their natural fruit or produce, belong to the 
owner of the cattle, and are to be reſtored to him. If 
the ſire belongs to one of the parties and the dam to the 
other; the young naturally belong to the owner of the 
dam, after a very ſmall ſatisfaction is made to the 
owner of the fire. For though the ſire contributed to 
the production of the young, yet numberleſs accidents 
might have happened, after his act was over, to hinder 
the production. His owner therefore has no right to 
more, than what the chance, that young would be 
produced, was worth, at the time of his act. 
Ronen IV. As the obligation to make reſtitution, which we 
poſlefior have been ſpeaking of, guards againſt any injury, that 


not obli- "os ; Her 
a is} might be done to the owner of a thing; ſo it is rea- 


on as 1 ſonable, that ſuch limitations ſhould be fixed to this 
by reſti- obligation, as will guard the honeſt poſſeſſor from ſuf- 
tution. fering any injury. The general limitation is, that the 
| * is not obliged to ſuffer any loſs, in what he 
has A right to, by making reſtitution. For ſince the 

owners claim extends no farther than his property, the 
obligation of the poſſeſſor can extend no farther. 

From hence it appears; 3 cat if the true owner 

cannot 


c. X. NATURAL LAW. 


|  eannot be put into poſſeſſion without ſome expence, 
the honeſt poſſeſſor is not obliged to be at that expence : 


nor is he obliged to be at any more trouble in making 
reſtitution, than he is paid for; becauſe the other has 
no more right to his labour, than to his monex. 
Secondly, if the poſſeſſor has made any improvement 
in the thing, whilſt he ſuppoſed it to be his own, he has 
a natural right to be paid for his labour and materials. 
Thus if he has built a houſe upon ground, which he 
was honeſtly poſſeſſed of, the proprietor, as his claim 
reaches only to the ground, can have no natural right to 
the houſe, ſo as to hinder the other from pulling it down, 
| unleſs he pays for the materials and workmanſhip. ;+ 
Thirdly, though, as we have ſeen already, graſs, 

_ whilſt it is growing, is the natural produce of the land, 
yet if it has been cut and made into hay, the honeſt * 
poſſeſſors labour is joyned to it, and he has, as in this, a 


inſtance, ſo in all others of the ſame fort, a natura! 


right to be paid for his labour in collecting what is in 


itlelf the fruit of the thing poſſeſſed. But then this la- 


bour is all, that he ought to be paid for: and however 
it might be urged, that the fruits would have been 
ſpoiled, and conſequently would have been worth no- 
thing, if he had not collected them; this will-give him 
no right to the fruits themſelves. For ſuppoſe, which 
is the ſtrongeſt light the caſe can be put in, that the 
value of the labour is vaſtly greater, than the value of 
the fruits; yet it cannot upon this account ſo over-rule 
the claim of the proprietor, as to ſet it aſide : ſince no 
ſatisfactory reaſon can be given, why, by joyning a 
more valuable right of mine to a leſs valuable right of 
another man, the whole ſhould be made my ow m. 


V. Grotius under this head has explaned ſome par- No obli- 


ticular caſes'relating to the honeſt poſteſſors obligation fie. 
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4H wein, PrOVided he ruft habe uſed a mcf h Oil 
gods; if He hack not been in poſſeſſiofi df theſe: be. 
| cauſe, Teys our anthbr; he has im this felpect beth 's 
1 - Exiner by the others property. No of this there is 
= 97 ſothe/reaſon to doubt. Por ſinte the pröprietor Has a 
| Alain upon che thing” only and not ußbon the perſön, 
His clatm pnuſt be at am end, when the things no more: 
s ſuck claim does not extend to the perſott of the pol⸗ 
ſor, there is no way, by which it ſhould charge any 
fe e property with the obligation to reſtitution. 


In the eaſe of dimoneſt poſſeſſion, 43 will be ſhewn 
| hefeafter; we ſhould have reaſon to determine other- 


| wit for chars the diſhoneſt & of the poſſe lays an 
obli- 
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1 Nv RAA Law. 
obligation upon his _ Oy — 
proprietor; as he has 4 right to the thing in virtue ot; 
his Ou property, io. d. ee eee 
the poſſeſſor, on account of his crime. 

VII. Thirdy; «the honeſt, poſieior, is nos obliged — 
222 ria yas 
where fuch natural produce has periſhed. through his g 
neglect to collect it, For here the fruits or produce, Lada. 
which are the thing in queſtion, are not. in exiſtence 3, 
and conſequently the claim of the proprietor, whie 
in caſe of honeſt poſſeſſion, ace 
muſt be at am end. FF 5 to cs ide att 


 ſelfor, and he gives it away again, he is not of obliged hee 
reſtitution. Unleſs, ſays:* Grotius, it ppears, that he thi i, 
would have given away as, much in value out; of his 8 Ny Jo 
own ſubſtance, if ſuch thing had not been in his i; ds: wy 8 


fact, a gainer by the others property. But here gn e lis 
our author has not applyed the necellary 


becauſe, in this caſe, he will have been a faver « or, in bree 1 


VIII. Founhly; if the thing D the pole N No obli- | 


3 e. — 2 * 
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between a claim upon the thing and a claim eee 

perſon. And ſince, here the poſſeſſion is honeſt, there 

is no claim upon the perſon af che poſſaſſor, 2rhe pro: : 

prictors claim can extend no farther than to the thing, f 

which belongs to him. * rcon 0 arty * 2 3 
N. ö ion againſt, the No ob. 


| determination of » Grotius, that if the poſſeſſor bought gation to 


reſtore tha 


the thing, and then fold it again for more than he gave overplus 
for it, the has a right to the difference. The of N 
which, the thing was ſold for. is not the thing it e 


thin | 
ſelf, and ec ly 3s. not the object of the pr beben, q 
tors, right: o that his claim, cannot reach it, unfeſt in. 
that claim affected the perſon of che eee 
are K lenor, 2 
da 
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OM chaſed the thing at a ee expence, is bound 
without to reſtore it, and cannot require the proprietor to re- 
burg. imburſe him. *If the poſſeſſor could demand this, the 
ment. qypers right of property would be nothing ſince. there 

is no valbe in a right, which a man muſt pay for, be- 
fore he can aſſert it. But we may add one exception to 

this rule, which is, that if the thing was in ſuch hands 

before, that the owner could not have recovered poſ- 

| ſeffion, without ſome expence and trouble; actual poſ- 
ſeſſion is then a valuable conſideration to him, and the 

honeft poſſeſfor, from whom he receives his goods, 
may expe an allowance for it. Thus ſuppoſe the goods 

to have been purchaſed of thieves or pirates; or ſup- 

poſe them to have been found, when the owner had 
baut little reaſon to expect, that he ſhould ever recover 
n e e en ee ee ee 
150 1 Auſe. the riglit of the proprietor, when it was ſo likely 
+" x9 be. quite loſt, is not to be valued to the full worth 
1 5 of it: the difference between its full worth, and the 
Worth which he would have reckoned it of to him, 

| + ni hen he was in ſo much danger of loſing it, is _ 
1 5 che honeſt poſſeſſor, by whom it is ſaue dd. 
1 N to NI. Seyenthly.;,7he, ho buys ee eee 
or of perſons, who have no right to ſell them, cannot re- 
n, tyra, them upon the hands of the ſellers, in order to 
| rigs Jed recoyer, he money again: becauſe, as ſoon as they 
g 2 rein his power, his obligation to reſtore them to 
the true owner took place. Indeed, if he had diſco- 

x 10 vered, that the goods did not belong to the ſeller, be- 
; Bla >, he had completed his. bargain, he would not be 
4 Sd '*z obliged, to complete it, for the ſake of being able to 
= return them to the true owner: for no man can be 
bound in juſtice to part with his own money, merely 
other may recover his right. 
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is ſaid to have a right to his liberty: but this expreſ- 
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III. Law of nature the onl 75 reftraint upon 
man power. of atting. I Liberty not unalienable. 
1 Reſtrainis 7 * Beth 5 the law of nature are of. 
" three ſorts... VI. Duty to God. ya Duty ta mankind., 
VIII. Several inflances of a a right in 007; 04k | Der ſon. 


Ik. Duty | to ou ur ſelves. tht e en ee 


: } 8 144 14 


. N. che general definivion'or: night we have ol. Right 
ly taken notice 2 poſſeſs c certain ans 2 
hin or to do certain actions. Our rights over Pers duceable 
ſons are not particularly mentioned in that definition to * 
becauſe they are in effect only rights to do certai 3 5 
actions. Thus the right, which we have over others; tions. 
is a right to command or direct them; and one of the _ 
principal rights, which we have bre, ourſelves is 2 
right to act n we pleaſe.. n 257 00716400 HR. een 
In ſome reſpects indeed the nas; which a man has 4 
in his own perſon, may perhaps more properly be reduced 
to a right in a thing: of this fort are the rights, which | 
he has to his limbs, to his health; to his life. © L 
II. By liberty we mean the power, which a man has Whatis | 
to act as he thinks fit, where no law reſtrains him; it mie 
may therefore be called a mans right over his 0 our liber- 


actions. In the common way of ſpeaking every man 7 . 


* 


dun in nog in scan as it might de. For ſince the 
: , : ; | 3 A notion 


* * 


1 ISN TUS of mn 
notion of a perſons liberty conſiſts in having a right 
over his on actions; to ſay, that he has a right to his 
liberty, is in effect to ſay, chat he has a right to a right 
over his on action. However ſhall neither quarrel, 
wich the expreſſion, nor ſeruple to uſe it, as L have oc 
caſion; ſince cuſtom has eſtabliſhed it to import what 
is ſelt · evidently true, that every man has an iadepen- 
dent power to act as he thinks fit, where he is under 
no reſtraint of law. 7 
| "Fbough liberty in nn 
pendent power of acting, yet when, we conſider it in a 
moral view, our notion of it is leſs. extenſive. | For if 
our nature and conſtitution, the circumſtances, that we. 
are placed in, and the authority, which our Creator has 
over us, oblige us to act in a particular men 
then; as far we are under ſuch obli 0 
not an independent power of acting. as we planen Toe, 
om this account, in defining the word liberty, I have 
© calledirche power, which a man has, to act as he thinks 
fut, where no law reſtrains him. It may perhaps be 
diſncult to prove, that man has phyſically an indepen- 
dent power of acting: but the difficulty does not arile 
from any uncertainty in the fact, but from the evi⸗ 
dence of it: nothing being ſo difficult to prove as 2 
fell evident propoſition. If any one therefore doubts 
whether he has ſuch a power, inſtead of attempting 
ode any} formal proof of it, the een amn 
bis osyn experience for conviction - I Je 
4 "yy III. The only: reftraint, which — e aver 
of nature his on actions is originally under, is the obligation of 
ee. Governing himſel by the law. of nature, and the law 
raintop- of Cd. Whatever right thoſe of our own ſpecies may 


| power of © haue over us . ws Gre our athens Ow. 
acting ' 


cx NATUR un D W. 

bejand- lat e la- bf narure his preſerideds ariſes: 
from” forme after ast of our own, from ſome cohſfene> 
auer neee "by ee eee 
| — won Pars Prnry- ations ' 
from ourſelves. to them. Til chis is done; they! tidve” 
n lar of ſuperirity: over uor nature has made tis> 
difference berween' otic fam and another: at}, WMO 
of full age; have reaſon of their o to direb them 
and a will of Their own to chuſe for themſelves. and: . 


— — it mey be 
| the ſafeſt Way te take the advice 6frehofe, who have: 
more {ilk than our ſelvev; yet'this' i mutter of pru- 
dence only, and not matter of duty” Our veaſon an 
our wil belong as much to us, a their reaſbn a 
their win beleng to them: we muſt therefute natuu 
rally beds iddependent of them im diredting our own! 
actions; and im chufingfor wurfel ves, us they are of Uf 

I would hot b underſtood to menn, that no mam l 
fright to ſotee us in any reſpectꝭ till we have given 
him ſuch u rig by dur o eonſbnt: for it will 

peur hereafter, that in many reſpects men havearight 

to force us to comply with the law of nature? 'Bub = 
- fuck — bi linghys no natural ſuperiority im 
them; ſinee in the like inſtances we Have d e 
right to force them that they have to forte us. 

IV. There eannot well be ——— Liberk 
our liberty is alienable; at leaſt it is @ queſtion; nett 1768 
which' muſt at firſt ſight be determined in the AHF 12 gs | 
tives unleſs ſome law ean be produced, which forbids 511180 % 
us to alienate it: becauſe all Our rights are alienabley 2" 
& fur as it is not contrary to any law for us to part du iin 1 
vith them. In fact we find, that in many inſtancea 


i 19w4 4 
our libeHty is lſenatod; and * 4 
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hc 
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it could be alienated or not: for certainly the obliga- 
tions of promiſes and of contracts, where we bind 
ourſelves to do what the law of nature would otherwiſe 
not have required of us, are wholly unintelligible, upon 
ſuppoſition, that our liberty is the ſame, after we have 
made ſuch promiſes or contracts, that it was before. 
It may be ſaid perhaps, that no man can, abſolutely 
and without reſerve, renounce his liberty, and transfer 
the full right of directing his actions to any one elſe: 
becauſe this would be planely throwing himſelf into 
à neceſſity of doing wrong, whenever the perſon, to 
whom he has thus ſubjected himſelf, ſhall think proper 
to command him. But the whole amount of this obje- 
ction is, that no man can renounce or transfer a liberty, 
which he never had. He has indeed a phyſical power 
of doing wrong; but his liberty in a moral ſenſe is a 
power of acting, as he pleaſes, where the law does 
not reflrain him: he has not therefore the liberty ot 
doing wrong, and conſequently cannot transfer to any 
dne the power of forcing him to do wrong; not becauſe 
liberty 1 is in itſelf an unalienable right, but becauſe no 
man can transfer to another a N which he never 
had himſelf. "0g 

V. In order to underſtand how far our Weny e ex- 
tends, or how far we have a right to act, as we 


152 b by pleaſe, by the law of nature, previouſly to any obliga- 
law of tions, under which we may have laid ourſelves by any 


particular compact or agreement of our own; it will 

be neceſſary to conſider what reſtraints that law has 
laid us under, in reſpect of God, in reſpect of man- 
Kind, and. in reſpect of ourſelves. 

VI. We are obliged to obey the will of God, 25 
Gi as we are able to diſcover it; becauſe. he is the 
ſovereign - Lord of the ett who made and 

governs 
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gane. all ang by his + ee Pore, and jofi- 
nite wiſdom, to whom we are indebted for all the 

-pineſs,, that we enjoy at preſent, and upon whom 
we depend for all the happineſs, that we expect here: 
after. By the nature and conſtitution of things he is 
our ſuperior: ſo that the right, which we have in our 
own perſons, particularly our liberty, or the right of 
acting, as we think fit, is ſubject to his authority, 
and is limited by all the reſtraints, which i Bed 


to lay upon us. Wei eee 


From this account of the obligstign, alen we are 
under to obey the will of God, the other parts of ur 
duty towards him may be , ealily collected. The 


general name of this duty is piety, which" conſiſts 


partly in entertaining juſt opinions concerning him, 
and partly in ſuch affections towards him, and ſuch 
worſhip of him, as is ſuitable to theſe opinions. 4 

It is the buſineſs of natural theology to demonſtrate 
the exiſtence and the perfections of God, to prove 
that there is an eternal omnipreſent being. of infinite 


power, wiſdom, and goodneſs, who made and; con- 


rived the univerſe at firſt, and who ſtill continues co 
govern and direct it. Where we have ſufficient oppor- 
tunities of informing ourſelves rightly concerning the 
exiſtence and the perfections of God; it is our duty 
to make uſe of theſe informations. We cannot obey his 
will at all, unleſs we believe that he is; and we cannot 


obey it as we ought to do, unleſs we have acquainted” * 184" 
ourſelves, as petfectly as we are able, with his nature 275 


and attributes, If therefore we are obliged to obey : 
w 


will, we muſt for the ſame reaſons be obliged like) 
to form true notions and to entertain juſt ſentiments _ 


concerning him; to believe his exiſtence and perfec- _ 
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- g 4 
I io 
1 * « 
, bY 
* * 7 
£ 8 


9 


rn 


1 4 ras Ano THE ih 5 ya 


thoughts: and words, and Actions, xg: — 
 preſerver and governor, 02 Dis m0 wog 51 


ibuting to God tick 
9 os elch. with his nature, ] 
thirdly, that profaneneſs, which oonſiſts in a-wanton 
or. diſteſpectful treatment of his nature and attributes, 
are all of them cpntrary to the law of nature. 

A et though we belieue, chat there is a- God and 
have formed true opinions, and entertain juſt ſenti- 
ments of his nature and attributes 3 yet certainly ue 
have not diſcharged the whole of our duty towards 
kim, merely by avoiding atheiſm, blaſphemy, and 
Profaneneſs../ By avoiding theſe crimes we only cake 
£8r6:/nor. to diſhonour' him; but we are capable of 
| Spore $hap: this, we gre capable of honouring 
im by our words and actions, as well as by: our 
shoughss, Our words or actions will bring our pious 
into our own view, ſo as to ſtrengthen and 
improve chem in ourſelves; and they will like wiſe 
-bring them into public view, ſo as to excite the like 
ſentiments in other men. Since therefore it is our 
duty to choneur Cod, and Lace we honour bim in 
4be beſt mannen, that we can, by ſt and 
danproviog our on pious ſentiments f him, and 
Aflections towards him, and by. exciting-the like ſen- 
— affections in Other men; it follows, that 
worſbip of him, 8 ene and pole | 
— A crime by dhe Ja e If it was 
heise, J bs Sag be able to 
nes ©. | prove, 


C. K. NAT URN LAN 
proves! chat the law uf nature forbids :idolatry;> which 
PM ng Pa worſbip to a'falle god, 

On og ſignifinant actions, 
=" power, W 


and op If HAR RAPID 


ſome of his creatures, to the work of q 
or to the inventions of our o] imaginati 
vided they, ho pay ſuch external-worſhip - 


god, entertain in N | 
ments of rhe true ont. For, if eternal worſtip is 


an indifferent action, and is not due 0 God, he is 
not at all diſhonoured, when we pay it to annther. 
So effectually do they, who, endeavour ib ſat aſide the 


obligations of prayer and thaqheſgivin g/ defend e 


worſhip of images, as it is crplaned at preſent in the 


church of Rome. Jo eee 23 bagmedalib 2on oved 


We may go one ſtap farther o If Cod hat at any 
time been pleaſed, by any poſitives rede lation ent 
plane his nature, or to publiſh-biv-will © Mankind, 
and to afford ab re n ee een 'thas © * 
ſuch revelatipn came from him; . 
will not allow us to treat it Vieh Conteg fd 
ndicule, for this is profaneneſs. Nor are went liberty - 
wa it without examining the evidence; by which 

its pretenſions to be a revelation from. God are ſup» 
ported: becauſe, as we are obliged to obey his —4 
and to entertain true and juſt ſentiments concern 
him, ve cannot but be obliged to make uſe of bur be 
endeavours to diſcover what his will is, and to/iriform 
oprlghves rightly concerning his nature and attributes. 

It will likewiſe be contrary to the law of nature 10 
ject ſuch a revelation, even after we have examined 
ie; if od, who perfectly knows the extept ati limits 
ie human ynderſtanding; who is ys acquainted 
die ee Jh me of eflibili 2 
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5 INSTITUTES or e 
reaſonable grounds of aſſent, has atteſted-ſuch-revitz. 


tion with what appeared to him ſufficient evidence for 


convincing mankind of the truth of it 


Duty to- 
wards 


kind. 


jects a revelation ſo atteſted does not pay the obedi- 


ence, which is due, by the law of nature and the 


conſtitution of things, to the authority 

VII. Our right over our own actions is reſtrained 
in reſpect of mankind by the natural duties of jute 
and benevolence. We have ſeen Already from whence 


our obligation to theſe duties is derived, and wherein 
the duties themſelves conſiſt. And ſince Juſtice confiſts 


in doing no cauſeleſs harm to others, there muſl be as 
many ſorts of injuftice as there are perfect rights be- 


Pr to mankind, by the violation of uy of which 


we may.do them Slesar 
Some acts of injuſtice have particular names ire 
to them. Thus the cauſeleſs raking away a mans life 
is a mord K the perſon murdered was our parent, 
it is paricide.—If we owed him any ſpecial obedience, 
ſuch as a ſubject owes to his prince, a ſervant to his 


maſter, or à wife to her huſband, it is treaſon. —Injur- 


ing a man in his bed, or violating that right, which 
he has to the affection and to the perſon of his wife, 
is adultery. —Injuring him in his liberty by cauſeleſsly 
taking it from him is falſe imprifonment.—Taking 
away his property againſt his conſent, if it is done 


, privately, is theft;—if it is done publicly and by 


violence, it is'robbery;—if great numbers are con- 


| cerned in ſuch an act of violence, it is rapine.—If by 


ſome deceit or artifice he is led to give his conſent to 
part with his property, when if he had known the 
truth, he would not have parted with it, this is fraud. 
There are ſome acts of injuſtice, the names of which 
00 not want any definition; becauſe the name itſelf 

ſufficiently 


ficiently"exphiſis the natürt g 6f ti a; of this fort 
a mimi defacing, breach of contract, defama- 
tion, falſe evidence, Kc. 

We may likewiſe do injuſtice to a man, in reſpett 
of his property, not only by taking it from him un- 

juſtly at firft, but likewiſe, as has been ſhewn already, 
by keeping it, or not reſtoring 1 it to . Wen we 
at firſt came honeſtly by it. 

Benevolence is a general word, and ſignifies a ane 
ſition of doing good to any perſon or in any manner. 
But this general diſpoſition has a different name given 
to it, according to the different objects of it, or the 
different ways in which it exerts itſelf.— When it is 
directed towards them, who have been kind to us, "I 
is called gratitude. — When the diſtreſſed and afflicted 
are the objects of it, we call it pity, « When our 
enemies ſhare in it, we call it generoſity. —If it leads 
us to ſtudy the quiet of mankind by being mild in the 
judgments, that we paſs. upon their conduct, and 
backward to cenſure their failings, we call it candour. 
—If it is employed in checking our pride and in pres 
venting us from being ſo much puffed up, either by 
the ſtation, that we are in, or by the good qualities, 
that we poſſeſs, as to make others unealy, we call it 
humilicy—If at exerts itſelf in relieving the poor 
and wretched out of our ſubſtance, it is Werler 
—and the higher inſtances of liberality are called 
bounty, If it reſtrains our anger and reſentment, ' 
it is patience, forbearance, or long · ſuffering.— If it 
tempers the ſeverity of juſtice, and ſoftens the rigour [ 
of our lawful demands upon ſuch perfons as are in our 
power, it is mercy. —If it ſhews itſelf in an endeavour | 
to make all men eaſy, who have any occaſion to 
ks to vs, by removing the as of acceſs to 

K our 


RK 

. 

5 ' +5 

: 4 5 
2 

A 

0 

4 


INSTITUTES! OF 


B. I. 
our perſon, and by converſing freely and openly wich 
them, it is affability. ff it goes one ſtep farther. and 5 
ſeeks for opportunities of ſhewing ſuch affability, it is 
coourteſy. The obligation to theſe ſeveral duties, as 
they are parts of benevolence, has been made out in 
its proper place: and whatever power we have of 
acting fer ourſelves, yet in reſpect of mankind we 
a ubuſe this power, and apply it otherwiſe, than the 
E: + law of our nature directs us, when we neglect them. 
Several VIII. Beſides our liberty, or the right of acting in 
. what manner we pleaſe, which has been mentioned 
in br already, we have ſeveral other rights i in our own per- 
: gs per- ſon;: A mans life is his own; it is the gift of nature: 
and whoever deprives him of it, is guilty of injuſtice 
towards him. His limbs too are his own, for the ſame 
reaſon: fo that he is injured by being maimed; . He 
has a right likewiſe to freedom from Pain, as far as no 
law obliges bim to ſubmit. to it: he is injured there- 
fore, if he is cauſeleſsly hurt by any blow, or wound. 
He has ſtill a farther right to his good name, that is, 
to all the advantages or all the ſatisfaction, which he 
can receive from being thought or ſpoken of, as he 
deſerves: ſcandal een and anne ee 
to his Perſon. 22 e id 
© Duty to- IX. But it is proper to aki 1 we hike 
J Y 2e. a right to diſpoſe of our perſon, or to manage it in 
any manner, that we pleaſe: whether our liberty, or 
the power of acting as we think fit, is, in reſpect of 
ourſelues, under no reſtraint from the law of nature. 
It ſeems to be ſelf-evidently true, that no man can 
have a right to manage his own perſon, or to diſpoſe 
: of it in ſuch a manner, as will render him incapable 
mY of doing his duty. For his duty is a reſtraint, which 
| * Lites from the law of nature: he cannot therefore 
have 


ax. NATURAL, LAW, 


have any right to free himſelf from that, unleſs 
be has a tight to free himſelf from all reſtraints, 


which the lam of nature has laid him under. The 


conſequence: of this. is, that a mans right to his life or 


his limbs is a limited right; they are his to uſe, but 
not his to diſpoſe of. As they were given him to uſe, 
whoever. depriyes him of them does him an injury. 
But then, as they are not his to abuſe or diſpoſe of, it 


follows, that he breaks through che law of nature, 


whenever he renders himſelf incapable of complying in 
any inſtance wich that law, which the author and giver 
of his life and limbs, has required him to obſerve- 


Upon chis account we have no right ta maim — 


ſelves;' if by ſuch an act we ſhall-become unable to 
diſcharge any of the duties of juſtice or benevolence, 


And much leſs have we any right to kill gurſelves; 
fnce by this means we become unable to diſcharge 
any duty at all. A duty, which ye can releaſe. gurſelves 


from at pleaſure, is unintelligible; i it ĩs in effect no duty. 
the law of nature could not in any reſpect be binding 
upon a man, if we ſuppoſe him to have ſuch a right 
in his own perſon, that he may at any time, by his 
own voluntary act, lawfully releaſe: himſelf from the 
whole obligation of it, or in any alpen ee, him- 
ſelf incapable of performing it. 

Upon the ſame principles we may eat y andenfinnd 


that all ſuch luxury or intemperance, in eating or 


drinking, as either. fills up too much of a mans time, 
and takes him off from his duty, or by diſordering 
his underſtanding, clouding his judgment and im- 


pairing his health, incapacitates him for the per- 
formance of ſuch duty, are not within the bounds 


of his liberty his power of acting, as he thinks fit, is 
reſtrained in theſe inſtances by the law of nature. 
"MS Some 
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the debauching virtuous women; becauſe t 


| Ins TT ERS or .. 
Some duties of chaſtity are planely ſuch as reſpect 


not only ourſelves, but likewiſe other men; becauſe a 


breach of thoſe duties is an injury to others. Of this 
ſort are adultery, and rapes ; to which, \o may add 

oſe women 
artichus: deprived of their credit and reputation, and 
theipeace- and quiet of their family and, relations are 
broken in upon. The conſent. of the woman, who is 
debauched, can no more excuſe the injury, than the 


conſent of a perſon, who is cheated out of his proper. 
. | ty, can excuſe the fraud. To raiſe and enflame ker 


\paſhons, s, 'till/it is not in the power of her reaſon to 


Lohtrol them, and then to take rhe adyantage of that 


weakneſs, which he, hc debauches her, has been the 


occaſion af, is the ſame thing in effect, as to miſlead a 
perſons undexſtandi and: then take the. advantage 

_ ______of his ignorance to cheat him of his proper +, a 
Mont Ade "> 
rhe! er aaa forbids; becauſe they fruſtrate that end, for 


"ate other bfeaches of chaſtity; which the lis 


1 m1 RR tlie defire” of the 18 towards each otlier Was 


im planted by nature. Amongſt theſe breaches of cha- 
d, beides thoſe of the groſfer ſort, we may fairly 
"reckon common Proſtitution, and the debaucheries of 
fuch, as indulge their luſts with common proſtitutes. 
"Having thus conſidered the rights, which'a man has 
in his own perſon, and the ſeveral reſtraints," under 


which theſe rights are laid by the law of nature; we 
ſhall now paſs on to the conüderation of thoſe rights 
: which he has over the | ap of others. ny 


nn 5 


. R 7 te. ty TEEN ITN? 
55 - Dp la CAE N A . 
4+, "46. 4 Ar 8 7 ; F "Y * 3 2 
K "* 7 
. 
* 
Fg 


* ſn N * * * wm Wen ö 8 n 
; 8 G 8 A c d ene 
2 J BN fe CR FBS 9 ISS 2 Wes RP e n £ 9 thats By F 
2 5 © 9 * My N 4 p * * . 7 8 $4.5 © 
7 DF , 2 Ry Ree 2 : - 9 I 3 * * 9 5 
SIE" 9 F p W IT y 1 
* 9 3 


: ö 8 ys | i * 
N * * 


. 5 . 25 'T 

CAL. A AL e 
ocz! 2 fovt ang dir ee 70 25; 1:56 
8 31. 185d not CH A | * 1. 3 * „ 0 300 
10 21580 K I id I. vio th tognd 


e kee, une, . 


O!: 0 HE) wa Hon LET. bf of, 

I. Right of parents whence derived. II. Fatherw ui 

rity ſuperior to motſers. IN.'Three parts of childhootk 
IV. Parental authority in the firſt part of childhood, 
1 "Yr Paroital euthority proper ſo called ciaſis in 
. 7 part of childkood. * VI. "Honour" due 1 parents 
the Hhird part of childhood.” VII. Variations in pu- 


rental atthority Me the origin 'of iti 'VIH..Nataral . 
© minority What.” IN. What right of puniſhment includ- 


2 — 


"ed in parentdl authority.” X. Tue law of naturi-may 
in "fone" 'ciſes allow' parents to ſell their N 6 
XI. Aloption ii ee chaſe, abr 1 1 
Ig eig io 10 * 8 > 
I. TE acquire a tight oer the perſags.of FO Right of 
75 thtee w Ways b,. .by generation, by, their I eee . 4 


5 or by, their having committed ſome crime, derived. 
The right, which parents have over ctheir 1 
ariſes originall y from generation, not as its immediate, 
but only as its remote cauſe, If we were to follow 
Grotius, and. to aſſign generation as the immediate 1 
cauſe of parental authority; there are ſeveral incidents 
in this authority, which we ſhould not be able to ex- 
plane, I chaſe therefore rather. to conſider generation 
as the remote cauſe, and the duty of i the parents, which | 
ariſes from thence, as the immediate cauſe of that au- 
thority, which they have over the PRI of their 
children. | 
It is the deſign of God, as far as we can collect i 
from his works, that the ſpecies of mankind ſhould be 
continued : and as this cannot be done, unleſs children, 
when they are born, have ſome care taken of them; it 
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is the duty of mankind o maintain and provide for 


them, But ſince their maintenance and proviſion will 
neceſſarily be attended with ſome expence and trouble, 
ſuch expence or trouble cannot juftly be laid upon any 
other perſons, but upon thoſe, who' were the occaſion 


: of i it, that is, upon the [ron $4 therefore, be: 


9 


to be RARE or burdenſome : . 5 upon this account 


the parents are obliged, not merely to maintain the 
child, but likewiſe to educate it in ſuch a manner, as 
to prevent its being 8 hurtful; and to fit it for ſome uſe- 
fol employment, that it may abt be urdenſome. Bur 


the manners. are child 86018 Hot be ſo formed, as to 


aden 
au thority 
ſuperior 
to mo - 
thers. 


render it  uſcfdll, or even d preſerve it innocent, unless the 
pare nts have Give authority over it. And ſince nature 


cannot be ſuf ppoſed « ro prelcribe a duty to the parents, 
without granting them the means, which are neceſſary 


for the Acharge of ſuch duty; it follows, that nature 
has given the parents all the authority, which is neceſ- 
ſary for bringing up the child in a proper manner. 
II. Both the parents have authority over the child, 
becauſe the duty of maintaining and educating it be- 
longs to both. However, if the commands of the fa- 
ther and of the mother ſhould at any time happen to 
claſh; the father is rather to be obeyed; upon account, 
ſays Grotius, of the excellence of his ſex.” And yet in 


his method of explaning the origin and foundation of 
| parental authority, this reaſon can be of no weight: 


becauſe upon ſuppoſition, that generation is the imme- 


diate cauſe of the power, which the parents have over 
the child, the mother, Who contributes as much as the 
RO or more, if we confider the trouble and uneaſineſs 
of 
2 Grot. ibid. | 
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e. xl. NATURAL LAW. „ 
of geſtation, muſt have an authority equal to the fathers, 
if not ſuperiour to his. But if generation is conſideted 


only as the remote cauſe, and the duty of the parents, 
to bring up the child and to form its manners, is con- 


ſidered as the immediate cauſe of their authority; then 
the fathers authority will be ſuperiour to the mothers, 


upon account of what may be called the excellence of 1 


his ſex: for he is in general with good reaſon ſuppoled a 
to be better able than the mother to defend and to in- 
ſtruet it: 2 W as his APO are Le 


F 
236 18 


III. The whole: VALE of ee may be 1 Three 
guilbed into three N Ti he firſt is the LT infan- ons oe 
cy or minority; before the child, has arrived at a a per- . 
fect judgment to chuſe for itſelf. The ſecond is that + 
part of the childs life, after it is paſt 1 its minority, POR 
whilft it continues a member of 27 Jt parents Amity. 
The third is ſo much of the a age c of maturity: as remains, 
after the child has joyned itlelf to, ſome other family,, 
or has erected a family of its own. For want of a bet. 
ter ward, I have here made uſe of the word childhood =— 
in a more looſe ſenſe, than it commonly is uſed, to ig - | 
nify all the time of a perſons. fe, that pelle whilſt : 
his parents are living. | 

IV. e In the firſt part of childhood, , that is, . Parental 
ring the infancy or minority of the child, all its in ny 
actions are under the abſolute authority of irs parents. part of 
As it has then no reaſon of its own to judge, and hg 
vill of its own to chuſe what is belt ; the parents, whoſe 
duty it is to take care of it, are to judge and to chuſe 
for it. But no power can be more abſolute than this; 
vhere the reaſon of the parents is the ſole guide of 
the child, and where its will is concluded by cheirs. 

K 4 How. 
dtr. ibid. $ 11. bia. 
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| ever thoug the authority of the parents as far : 
pt i 1s — as to the degree of it; yet it 
iandt / unlimited as to the extent of it. For ſince it 
ariſes out of the duty of the parents to provide for the 
Sood of the child, they have no authority Knowingly 
and deſignedly to treat it or to diſpaſe oi ĩt im ſuch a 
manner; as will be hurtful toit. PFheir duty to main- 
tain and to educate it can never be reaſonably ſuppoſed 
to give them a right to maim, or to ae any 
Way to eee (10595:26..4719d8: 7+ au, 
But whatever promiſes or contracts the child engages 
in, or whatever other acts it does, without the conſent 
ofiits parents, all: ſuch acts are void: it has no moral 
power of acting for itſelf, for want of reaſon and choice; 
this account whatever as ãt does will, as to 
any morab effect be as if they had not been done. 
V. In the ſecond: part of childhood, that is, when 


Parental 
: 8 the child is oome to maturity of judgment, ; bar. conti- 
IF properly, nues in the family uf its parents; they have no paren · 
SH ceaſes in. tal authority, properly ſo ealled, over any of its actions. 
E, -"—_ The authority of. the+parents ariſes: from their duty to 
Pchild- provide for the child and to take care of it, whilſt it is 
| hood. unable to govern and direct itſelf; this authority there- | 
ſiore muſt neceſſarily ceaſe, when che duty ceaſes, upon 
Which it is founded: after the child is able to think 
and to judge for itſelf, it is no longer the duty of the 
parents to chink and to judge for it; and conſequently 
7 the will of the child is no n under eee 
control of their will. ert Nit 
tow .i o-However:in this elt its fe thay have a hed 
upon it of gratitude, eſteem, and reverence :/it is ſtill 
bound to honour them, by ſhewing them all marks of 
roſpoect, and more particularly by paying a deference to 
kcheir advice and direction: for as they, from their 


longer 


4 Grotius ibid. 5 IL. 
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a up 8 
thochikd] is; lo their former care of it may convince 


it; thatithey are diſpoſed tei contrivt for its welfare - 


But notwithſtanding the child owes them this duty of 
honour; they chave not, as its parents, ſuch authority 
over iti as ill malce void any acts; which it does with- 
out their conſent, or evemagainſt their commands be- 
cauſe: the obligations to theſe duties are of the imper- 


fect ſorts the perſon; who tranſgreſſes them, does not 


uſe his liberty agreeably to the law of nature; hut the 


la does not ſuppoſe him voĩdi of ſuch a power of act- 


ing, as is ſufficient to give a validity to what he does. 
If a mans parents have any more authority over him 
than what has been deſcribedlʒ it is an authority, Which 
ariſes from his own conſent, as a member of that fa- 
mily or community, wherein he continues, and axe 
which his parents are the cheadwꝓꝑz. - 
VI. In the a chird pare-obrchikilwadg ehe cle, f . I 
has · not only arrived at maturity of judgment, but has due to pa- 
either joynedl itſelf to another family; or is become the the thed ; 
head: of a family of its on; the obligations of grati- part of 
rude;i deference, and efteem till continue, as long a8 Pl. 
its parents live: for the reaſons, upon e "i 
ties are founded, are perpetual: But as ia the ſecond - 
part of childhood, ſo much more in this, no acts of the 
child, however wrong they may be for want of the 8 
rents conſent, will upon that account be invalid? | 3 
VII. Grotius allows: that theſe variations, which we Ver, 
Fi been mentioning are incidental to parental autho- oni py | 
rity, And ſuch variations are eaſily accounted for, pro- — 4 
vided this authority ariſes immediately from the duty origin of i 4 
of the parents, and remotely only from generation: it. *.* : 


| becauſe as the duty of the parents, in the firſt part of 


den is different from their duty, in the ſecond 
| and 


or Grote. ibid. 9 VI. 
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y any preciſe age, al hich the abſolute a 
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and third part of it; an authority, — rom chat 
duty and depending upon it, will naturally, vary with 
the duty. Whereas upon his oma principle, that gene- 
ration is the immediate cauſe of parental authority, it 
will be difficult to 6ad; out any reaſons, upon which 


cheſe variations can be explaged: becauſe a relation 
which ariſes from a perſonal act of the parents, cannot 
be changed: and conſequently an authority, which de- 
pends upon this relation as its immediate cauſe, muſt 
be uniform or continue always the ſame, as long as the 
perſon continues, from whoſe act the relation aroſes- . 
VIII / The law of nature cannot be ſuppoſed to fix 
rents ſhall in all caſes ceaſe, and all perſons l 
ſhall be-looked upon to be capable of acting for them · 
1 Perſons are then arrived at maturity, when they 
come to the uſe of their reaſon. But this happens at 
different times of life in different countries: in ſome 
cClimates the mind ripens faſter, and attains to the uſe 
of reaſon. ſooner, than it does in others. In the ſame 
country too, it happens at different times of life to dif- 
flerent perſons; all, who live in the ſame climate, do not 
come to maturity of judgment at the ſame age. No 
lar perſon therefore can be ſaid. naturally. to 
have arrived at years of diſcretion, or to be capable of 
acting for himſelf; till we have obſeryed how. that par- 
- ticular perſon behaves in common life: when he ſhews 
by his behaviour, that he has the uſe of his reaſon, then, 
and not till then, he is paſt his natural minority. | 
Civil laws do indeed uſually fix ſome certain age, as 
the limit of minority for all the ſubjects. But if theſe 
laws are intended to copy nature as nearly, as general 
rules can copy it, in a point where there-is naturally 
A be aer 
: _ dj 


f Grotius Lib. II. Cap. XI. $ V. 


C. XI. 


right to puniſſi it: becauſe nature cannot be 


as is neceſſary for obtaining that end. But chen che end, 
which is the good of the child; limits the right of pu- 
niſning: the parents cannot upon his principle hum 
a right to args anne but whiar infor Ee 


GGG 


NATURAL LAW. 

different climates. Nor can the propereſt time be ſet · 
led in the ſame Uliinate; till long enperience and man 
obſeryations have ſnien at what age che jodgment t 
men in that climate is uſually ripe. And ſince in the 
ſame climate ſome few arrive at the uſe of reuſon mueh 


ſooner; and ſome few are much longer before they ar- 
rive at it, than the generality of the inhabitants; the 
laws of each country will copy nature the cloſeſt; if 


they fix the limit of minority neither at the earlieſt, 
nor at the lateſt age, when any perſon his ever been 


known to arrive at maturity of judgment; but t the 


middle age between thoſe extremes, at the age den 
the generality have been found to arrive at it; "Extras 
ordinary inſtances are not the proper meaſure of nas 
ture; they ate not the ſtandards, whereby to f 4 
general rule, but are rather to be lookedup as er- 
ceptions om ſuch'a ile 

IX. The baurhority, which palin hug wer U 
Hildren itpiys' a power 8 puniſh or correct them; 
as far as ſuch à power is necefftry for obtaiming the 
end; which that authority has in view. Since it is che 


duty of the parents to contrĩve for the good of the thild, 


and to direct it to what is beſt for it, W hilſt it is incapu- 


ble of judging and chuſing for itſelf: as fur as d end 


cannot be obtained without correction, they have n 


to enjoyn an end, ſuch for inſtance as the good of the 


childs* benefit. 275 109 81: i y905 news 2vitt 
- — Gillows] hat —— po 
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* Mere it is under age 
SES z becauſe. ſuch a di. 
rec would 0005 acapital puniſhment, as it 
would leave the child tg. tarye, ;, After 3 it is come to, 
ſuch an age, as to be able. ro. pro vide. for itſelf, the 
faults Which it commitz, may ity 2 diſheriſon of 
his ſort: not becauſe. the parent has then any more. 
t to inflick a capital puniſhment, than he had be- 
fore buy becauſe he is then releaſed from the duty of 
maintaining the child, and may diſpoſe of his own 
| s in any proper manner that he pleaſes. 
— X. Where parents from the birth of the child, or 
ay in at any time afterwards, whilſt it is under their autho- 
me caſes rity, are unable to ſubſiſt it; there ſeems to be no 
_ reaſon againſt their ſelling it to any one, who will un- 
ell their dertake the expence and trouble of bringing it up. 
children. For nature, if it has preſcribed to parents the duty of 
| providing for the ſubſiſtence of their children, cannot 


diſable tliem from making uſe of the only means, that 
Þ Grotius ibid, L V. 255 
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Goda, donfiſtently wirkt his own Nai ene or 
eil of parental holy: rhe That the relate 
or Babies of 4 parent, Which" ariſes from the a&, 
| . — tlie Parents becothe the authors of che childs 
exiſtence,” can 56 more be ſeparated from the per 
of the pareft, hain the prota a iffelf can. Tet in 
che mein time he Cüntende, that che child may be 
ſold, in ordet co make 4 i poviſion” for it, when the 
parents thAnflves are unable to fubfiſt it. But up 
his principles, füch a fale would be unintelligible : 
for unleſs the purchaſer acquires At eat che aig 
rity of the patenits'oyer the child 6 Pane e g 
is done by oa And it is inipotſible for Hum to zequite 
cis or any other degree of *aurhority, I this "a 
rity ariſes from a perſonal act of the parents, "or om 
a elne. depending upon that acc, ev. 1 in it 
own nature inſeparable from kheir pe "But upon 
the principles here laid down, the e ujider- 
taking the duty of the parert, 0 far l as” 15 
maintain the child, acquires with it the Fa Au 
chority. Thie öſbal event öf ſuch a"fale is the fle 
of the end: Which event neitlier is nor can be błougli 
about by the ſole act of the Parent, Unleſs ſötne othet 


T 


accident intervenes. © By what accident this *Eventis 


brought about will hereafter be tlie ſubje&t-of A tore 
particular enquiry, | e eee ers 

XI. In like manner, When a ee ma erg en 
that the parent, who adopts" it, docs by 


is Own ie d 


* 157 
BE: have in their power, of diſchargi og this A. 3 


« _—_ 
by 
2 
£ 1 
8 
* 
7 
J 


voluntary att take it for his own, « or . Tor the pure purchaſe 


care of it; he does by this at, with the conſent” of 
the natural parent, acquire a Parental authority over 


it: for this authority goes Teva. with FRY duty, 
and is inſeparable from it. W 


144 
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INSTITUTES: r Rr 
I have not ſuppoſed the childs conſent to be ne · | 
cefſary' in adoption; becauſe, if it is under age, its con- 


ſent is included in the conſent of its parents. But if it 


is of ſuch an age, as to have reaſon and a will of its 


on, the conſent of the party adopted is 


neceſſary, 
and adoption ee upon the een e the. 
ts: Won 5 e 830 W 4k 68% 
It may perhaps be ices, if the conſent of che pa- 
nad includes chat of che child in caſe of n. 
why: might not parents upon the ſamelihtinciple ſell 
their children into direct ſlavery, or why any thing 
elſe neceſſary to make the child a ſlave, beſides the 
conſent of the parents, when they ſell it. The diffe- 
rence of theſe two caſes will readily appear, if we con · 
iider, that the parents authority over the child ariſes 
from his duty to provide for its good; and conſe- 
quently, where the good of the child is not the end 
propoſed, this authority is nothing. Now adoption is 
for the childs benefit; and upon that account the act 
af the parent is binding upon it. But if the child 
ſhould be ſuppoſed to receive any benefit by ſlavery, 
which ſcarce can be ſuppoſed, yet this benefit is not 
the end deſigned by ſlavery: the good of the maſter 
is the principal point in ety Sax rpg nk the flave 
1 , 0 e 5 
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tions. II. Promiſes what. III. Promiſes of givingahe: 
ome in effett as promiſes f doing. IV. Promiſes al- 
ways relate to future time. V. Promiſes do not affet#: 
' the heirs of the promiſer.. VI. No obligation from pro+ 
miſes where there is na liberty” VII. No promiſe obiges 
o an impoſſibility.” VIII. Unlawful promiſes. not bind. 
ing. IX. A ſubſequent promiſe cannot bind, where-it 
is cantrary to 4 farmer promiſes: X. Obligation of \# 
_ evaded by a ſuppoſed tacit condition f circumſtances con- 
_ tinuing the ſame. XII. Promiſes of infants, ideot's; ans 
madmen do not bind. XIII. Raft promiſes in what: 
ſenſe binding. XIV. Promiſes become binding dy atcep- 8 
tance. XV. Signs of conſent in promiſes and aceep- 
_ tance. XVI. Fear. mates a promiſe: void in ſame in- 
fances, not in others. XVII. Erroneaus promiſes how: 
made void. XVIII. 4 nan agent may * 2 
him. XI X. Voluntary agent does not ollige. XX. What: 
promiſes may and what may not be recalled whenthey | 
paſs through a third hand. XXI. Effetts of acceptance 
y another either with or without commiſſion. XXII. 4 
mans heirs cannot accept a Promiſe for him. 


2 


ä 


I. IME rights, which we acquire by promiſes, What 
or contracts, or oaths, ariſe from the conſent . | 
of thoſe perſons, over whom ſuch rights are acquired. from de- 
And as none of our rights are more neceſſary to be aura, 1 
rightly underſtand than theſe; it will be worth our Our intenti- 1 
while to conſider them at large. _— . 


P 


| b OF . 

We may: do good to other men, either by A1 pr . 

70 or by our actions, that is, either by giving the 1 

ſuch things, or by . them ſuch ſervices; 20 

5 be of aſe to then anon ot: ob 
When we intend to do wem any good hereafter, 

which ve either do ner chaſe in do. er hive dee 5 


ich future h N roche to t 
Firſt, we may merely derlare what ür 
tentions are, by ſaying, that we Ueſitn to 
ſuch or ſuch things, "or that we deſign to do them ſuc 
or ſuch ſervices: Eereſays Grotius, all, trat is requir- 
ed to juſtify our dect of this fort, is, that we 
ſpeak the truth, or that, at the time of making the 
declaration, we "Rive "thic ſame intentions, which our 
. For the mind of man, a8 bür author 
goes on, has not be by natural power; but a right fike* 
wiſe; to change its'defign; But he ought to have added, 
| unleſs it is under an obligation to continue in the ſame 
} defign. Now ſuch à declaration, as we have been 
ſpeaking of, made in my favour does not indeed give 
me à perfect right over the perſon of him, who mide 
it, or over the thing, which he deſigns" to give me; 
and conſequently it does not lay him under a perfect 
obligation either of doing me the ſervice or of giving 
me the thing: but yet it lays him under ſuch an obli- 
g gation as a wiſe or a good man will attend to. A wiſe 
man would not willingly lay himſelf open to the charge 
of levity, of forming his deſigus by chance, and 
altering them again without reaſon. And unleſs the 
motives, which engage him to change his deſigns are 
notorious and weighty, he cannot eaſily eſeape this 
ee if he does not act up to what he has declared. 
* Beſides; 


: __ . Co XI. 5 II, III, IV. 


„ NATURAL LAW: 1 
Beſides; we ate apt to alter our ſchetmes of life, to 


bring che expected profit or ſervice into our plan of 
happineſs, and to live, as if we were to receive it. A 


diſappointment therefore does not leave us in the ſame 
condition, that we ſhould have been in, if no ſuch 
hopes had been raiſed: our purſuits. will have been 
changed by them; and we ſhall- perhaps have loſt 
ſight of what might have been obtained, if we had 
continued to purſue it, and had not been called off 
to another ſcheme of happineſs by theſe. deluſions. 
What is ſtill worſe, we may have been led to live 
more expenſively, in expectation of having our 
fortunes bettered, or to engage in difficulties, out of 
which we cannot extricate out ſelves, in hopes of ſuch 
ſervices, as would have enabled us to ſurmount them. 
This may be ſaid in ſome meaſure to be gur on 
fault; we ought perhaps to look upon all future events 
as uncertain, and never to depend ſo much upon them, 
as to be hurt, if we are. diſappointed. But allowing 
this to be always the caſe, a gzood man would never, 
if he can avoid it, be even the innocent cauſe of hurt to 
others. However in fact it is not always fo: there are 
| many favours, which a man is not capable of receiv- 
iag without changing his way of life: what therefore 
is he to do, where he is made to expect ſuch favours as 
| thele? It would be imprudent in him, if he did not 
qualify himſelf to receive them; when declarations are 
made, that ſuch favours are deſigned him: and if he 
does change his way of life, or his courſe of ſtudies, 
in order to qualify himſelf for them, a diſappointment 
robs him of other advantages, which he might have 
expected by going on in his former purſuits, or of 
advantages, which he was ſure of, if ſuch falſe hopes 
had not been raiſed. in him, as engaged him in ex- 


63 7 
4 hs, 


L pencœs, 


„ * N 8 8711 U TE s 0 3 EL, 
pences, that bis fottunes, without the expected 
e in them, were not able to bear. A wiſe 
man therefore, for his own ſake, or out of regard to 

„ his own, Character, and a good man, for the ſake of 
2 others, or out of tenderneſs to their welfare, will take 
care to keep bis deſigns to himſelf, and to make no 
declarations about them; till he has well conſidered the 


„matter, and finds no likelihood, that any thing will 

3 1 intervene, which may oblige "thy to fail in making 

them good. Or if he has been led to declare ſuch 

* favyourable intention 1 will take care to abide by 
t 


them, and to bring them into execution; ; unleſs the 
accidents, which prevent him, are ſuch, as may ap- 
., pear to the world, and ſuch too, as will Juſtify him i in 
the common opinion. 3 
WWWe may go one ſtep farther j in this way of ſpeak- 
ing about what is future; we may not only declare 
what our preſent intentions are, but may add, that 
. theſe. intentions are not unſteady, that we are not 
EY only i in earneſt now, but will continue in the ſame 
; mind, when the time comes for putting theſe inten- 
tions in practice. This additional declaration does not 


I AU . confer any perfect right upon the perſon, in whoſe 


fayour it is made, or does not give him any ſtrict 
demand upon us. But it ſtrengthens our reaſons for 
3143 making our deſigns good; both becauſe it would be 
an inſtance of greater levity to change what ſeems to 
baye been thus fixedly and unalterably reſolved upon; 
and becauſe a diſappointment to thoſe, who are made 

to expect our favours, will be ſo much more hurtful, 
in proportion as their expectations were raiſed higher. 
Promiſes. II. The ſecond way of ſpeaking concerning our 
what. preſent intentions of giving a man hereafter what may 


. be uſeful to him, or of doing for him hereafter ſome 
8 | beneficial 


, N 


1 


Err 


| cient ſign of our being in earneſt, and of our having 
7 determined. with ourſelves to .continue in the ſame 

| mind; but it contains likewiſe a declaration that we 

, now defign to give him a riger to demand 1 5 gif 


of ir. But if a promiſe to give a man a thing 
confers upon him no right, either over the perſon of the 
promiſer, or to the thing promiſed, it cannot poflibly 


no right by the promiſe, then the promiler cannot be 
laid under any obligation by i WU 


doing: the obligation of them both is upon- the ” 


Kl. NATURAL . 7 .u6g 
\beneficialdervice, i is by makiog him a promiſe. This 


i 5 Poe merely a declaration of our preſent intentions in 


rence to ſome future gift of ſervice, with a fuffi- 


or ſuch ſervice hereafter, © © 


m *Grotius ſeems to make a fmall As 3 Ag f 


5 tween promiſes of giving and promiſes of doing ;when the ns | 
he fays, that the former are the firſt ſtep towards the incfſeQas | 
_ alienation. of our goods, and that the latter are the 
actual alienation of ſome part of our natural liberty. 
But it would be difficult, if we follow this diſtinction 
- cloſely, to ſhew, that any demand at all is conferred 
by a promiſe of giving: becauſe it does not appear 
What it is, which he, to whom we make ſuch a 
promiſe, has a demand upon. The diſtinction does not 
ſeem to allow, that his demand is upon the perſon of 
the promiſer; for he is not underſtood to have alienat- 
ed any part of his liberty; this being ſuppoſed to be 
the peculiar effect of promiſes of doing. Nor is his 


promiſes 


of doing. 


demand upon the thing. promiſed ; becauſe the diſtin- 
ction ſuppoſes, that the thing is not alienated, but 
only that the firſt ſtep is taken. towards the alienation 


confer upon him any right at all: and if he acquires 
But in truth, there is not in this reſpect any diffe- . 
rence between promiſes of giving and promiſes of PR 


| L 2 ſon 
k Grot, ibid, 9 VI. 


the promiſe is made, I have no moral power or right 


: Lhe 
. 


= ; raves TURES: OF TBE 
ſaw bf / the promiſet and they are either of [them 
alirnations of His libetty. Before I, make à promiſe 
5 of: giving any particular thing to a .man,.L,am;jat 
liberty, whether E will giye him it, or not: hut after 


not to give; in regard to not giving I have parted 
wich my liberty, by conferring upon him a right to 
demand, that I ſhould act in ſuch a manner as the 
promiſe expreſſes. He has no claim upon the thing 
promiſed; becauſe I did not actually give him the 
thing; but only engaged, that I would, give him it; 
I did not make it his. hut gave him a, right to de: 
wand of me at ſome future time to de whatever act 
ſhould be neceſſary to make. it . nog eib 301 
Thus promiſes of giving are in-ſame: fort, promiſes 
efdoiigs The yn any te wn reſpect th 
ſame : the affect liberty of the promiſer, a 
tie him down to that particular action which the 
promiſe contains or. implys. If they are promiſes of 
giving they tie him down to the action of giving; 
if they are promiſes of doing, they tie him down to 
the actions or ſervices, Which are ſpecifyed in them. 


| Promiſes, IV. Promiſes are ſometimes diſtinguiſhed into ſuck 


> og fu. as are made in words of future time, and ſuch as are 


| cure time. made in words of preſent time. But this diſlinction 


is without foundation. What is called a promiſe in 
words of preſent: time can ſcarce be ſo explaned, 28 
to give it the appearance of a promiſe; it is either an 
| actual performance, or it is nothing at all. ON 100 
Promiſes of giving in words of preſent time ate 
actual performances. If I ſay, that I now give you ſuch 
or ſuch a thing; what is ſo given does, upon your 
acceptance, immediately become your own; this act is 
2 6 of my property. 1 may indeed delay 
| * 
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beer is 2 future ume what 1 given. 
This exception, as to the time of delivery, may make 
the Whole matter have the appearance of a promiſe 2a 
ther than of an actual performance: but then it ãs to 
be obſerved, chat; A8 far ab chis exception is con- 
cernedd, che wbrds win be of: future and not of pre- 
ſent mel However, rf we conſſder the effect uf 
ſuch an exception; we thall' find, that it is in itſelf 
no promiĩſe ner does the act of giving become 18 
Nor by the addition of it Sor an exeptiog in 
ſtead of conferring any parricularcrighauponqyduii lil 
mits your Haim; it in uddet for my benefit, and mot 
for yours. Upon my giving/you thething/youthatl 
a right to immedtate poſſeſſionia and by engagiug to 
give you poſſeſſion a ſome Future ume I only q; oſt- 
pone this right. This wiltbe cledt, ifweobſervepchar 


when the time ef delivery comes, you: will have nd 
other right to the cal poſſeſſion of the thing but 


what you wotl® have had at the ünſtant of givingiif 
1 100 i not added this limitation o And certainly as ſuch 
a limitation eonfers no right; either perfect or imper- 


fect, it cannot with eren, de called u profi... 


of fart of a a promiſe. 1 10 ho ai em 918 3h 

As to promiſes of Jong in words of preſent time, if 
we would endeavour to expreſs them ſo as to diſtin- 
guiſh them from promiſes of the ſame ſort in words of 
future time, we ſhall find them unintelligible. I-know 
not how to promiſe a man a preſent ſervice, unleſi I 
am actually doing it; and rene of ity AY am 
actually doipg it, is ridiculous; ow 

_ This diſtinction is ſometimes _ ak to rorhiſes of 
marriage: but it will be very difficult to ſhew, that 
there is ** ſuch thing as a promiſe of marriage in 
* „ 5 words 


1 1 
1 61 73 
21 i147 


ee 18 5 or 


vofds of preſent time, which is not an actual marriage. 5 
If the man promiſes to the woman, that he will marry, 
her; this is promiſing in words of future time: if be 
declares, that he does marry her, there is nothing na- 
turally wanting but her acceptance to complete 97 9 
marriage.” alt ls only-civil-inſtitution, which prevents. 5 
ſuch a tranſaction from being looked upon in any other 
light. In almoſt all civil communities ſame particular 
forms and ceremonies are eſtabliſhed for the celebration 
of marriage. And conſequently, if ſuch forms and cere- 
. monies are conſidered by the law as neceſſa to make 
the marrlage binding upon the parties, the ſame law, 
which makes them neceſſary, cannot call any ad a mar- 
riage, where they have been omitted. Now as a mans 
declaration; that he does marry a4 woman, is more * 
a promiſe of marriage; and yet civil laws, for the rea- 
ſon before mentioned, decline giving it the name of an 
actual marriage; a ſort of middle name has been found 
out for it, and it has been called a promiſe, or becauſe 
acceptance of ſuch promiſe makes it mutual, it has been 
called a contract, in words of preſent time. 
Ic may perhaps be apprehended, that ſuch a traaſ. 
action is not called a marriage, but only a promiſe in 
words of preſent time, for want of conſummation. But 
conſummation in marriage is like actual poſſeſſion i in 
gifts. As in giving a thing by words of preſent time, 
the delay of actual poſſeſſion does not change the act 
of giving into a promiſe; ſo neither does an agree- 
ment, in words of preſent time, between two parties to 
| take each other for man and wife, become no more 
dan a promiſe by the delay of conſummation. pe 0 
In one view indeed all promiſes may be conſidered 
Ads expreſſed in words, which relate to the preſent time. 
They declare a preſent intention of conferring upon the 
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0M NATURAL LAW, 
perſon, to whom we make them, a demand. upon us 


for ſome future performance. To tell a man, that! 
will give him fuch a thing, 'or that I promile to give 


him it, or that 1 give him a demand upon me for 
it, are all of them expreſſions, which the common uſe 
of fan guage has made to be of one and the ſame im- 
port: per any of them confer on him a right over my 
perſon. They do not indeed alienate my property in 
the thing, or transfer it to him; but they alienate a 
part of my liberty, and bind me to the future e 
formance of ſuch an act, as will transfer the thing to 


him. If 1 promiſe a man to ſerve him in ſuch or 


ſuch inſtances; if I ſay, that 1 will do him ſuch or 
ſuch good offices; theſe and the like expreſſions tie 
me down to a particular” way of acting; they give 
him a demand upon me ſo to act, or alienate the i- 
berty, which I had of acking i in any other manner. 

When promiſes of giving and promiſes of doing 
are thus explaned, there appears to be little difference 


between them. Both of them are in effect promiſes 


of doing; ſince each of them conveys a right to the 
perſon, that we make them to, of demanding that 
we ſhall act agreeably to what is expreſſed in the pro- 
miſe. If it is a promiſe of giving; the demand of 
thoſe, to whom we make it, and conſequently the 
perſonal obligation, which we are under, is, that we 
ſhall do ſuch acts, as are neceſſary to cransfer to them 
the thing promiſed ; if it is a promiſe of doing; the 
demand on their part, and the obligation on ours, is, 
that we ſhall do ſuch acts, whatever they hes as are 
contained in the promiſe, 


* 


V. From hence we may ſee the ih; * the Promiſes 


obligations of a mans promiſe do not of chendes fo 


. Ww his heirs. They MY alicnations of — own heirsoſthe 
? Re berty⸗ . 


L 4 


do not af. 


=_— _ IN. T 1 TATESAOF K 1 

N liberty; and conſec vently, being obligations upon his 

perſom onhy, do not affuct his propemty: even ptomiles 

ef: giving confer no direct or immediate-right to the 

thing promiſed, bub-only--Yemand-upen'che\perſon 
HE: the ee to ꝑlue ſuch a right hereufter. Where 

a man has charged his goods wirr any obligations; 


che heit. who cannot receiverthe goods int ang other 


condition than achat che anceftor Jeaves mem ih, is by 
een revtiving1he: goods involved in the;obligations, that 


FH "orgs. axe cunnkctid oviti them! But albobhgarions; Om” 
| a each nò further than tlie per̃ſon of the promiſer,cceaſe 
with his perſon. And ſinre the obligations of 3 : 
are of ſkis / ort itris : matter of bounty (only; when the 
heir uüderrakes to mae good thei ptomiſes of his 
ancefibrauvzn do wal od H, oh 0) 10 Vg 0 2pigns 
No obli-· 10 VIA Sic prbmiſe is an: alienstion of part of ot 
__ 70. ybenty; by giving! thei perſon, to han we make it, 
3 ih Ademandiupar vsf@dctan, fuchia: particular manner, | 
EZ —_ Ad we have engaged fort; the conſequence is, that we 
4 liberty. ":cannot; oblige ourſclyesr farther: by promiſe, than our 
4 Uiberty reaches; for ſiner no- man gan alienate what 
does note belong to h im, no man can. give up that U 

berty to anothet, either in whole or in part, which he 

| never had himſolf. 22 „El 9 990 a 4 301 481 ii vo 
No 1 d VII. From hence it follows,»Grfts. ithat no pro- 
liges to an miſe cam oblige us 0 an impoſſibility.o It is certain 
im poſi- indeed, that we could never perform ſuch a protmiſe: 
5 1 but; When I ſay, that it does not oblige us, 1 mean 
| +45, fomething/ more than this; I mean, that whatever 
85 folly there may be in making ſuch a promiſe, there 

is no wrong or injuſtice in not performing it. For 

þ ys where u man has no demand upon us, we can do him 
mn injury: and the perſon, to whom ve make à pro- 
mile, can have ao:Cemiand. upon us, if the 1 


. Grot. 05 VIII. 


aM. ATU RAIL. I LAW! „ 
vid in ita on nature. But ſinee 2 promiſe confils 
inanalicnation of a part of our liberty, it muſt he 
void, on gnuſt be as if there was no promiſe, whete 
no ſueh c alienation has been made. NO have 
not; and never: could: have, the liberty aſ doing -whas 
is impoſſible cannot therefore; in reſpett of hat 
b fo; alienate our liberty, chat is, we cunnqt m,, 
ſuch. Nene noinha9) 
VIII. Scœandllys Y no inldwful promziſes can ablige Unlawfol mk 
those who make tem. As they have not tlie liberryof 18 F 
doing what the law has forbidden them to do, they ing · 1 
cannot alienate their liberty ſo as to give any; pet 5 
demand upon them to do it. Mhen l ſpeale of unlaws 
ful promiſes," I do not mean thoſe only. by which 
engage to give or to do what the law of naturedarbids ; 
toche given or to be done hy us? where the matter f 
a promiſe is forbidden by any other law;/by the politive | * 8 
hw of God: for inſtance, or by the lam of the land, 
or by the commands of our lawfub ſuperiours, av für 
as they have n cight to command us, ſuch a promiſe 
is void w. have done nothing by making itz and 


>: 1v 2 
1 


A 
50 A 


conſequently have nor: obliged ourſelves>to! the: per- 
formanee of it; The reaſon why we have done nothing 

by making it is, becauſe the law, as far as e oe obe 
dience to it, has taken away our liberty ; and we * a: (6c. 
pennies: AIC eee, Ain i 1 15 


| e 1 
been it is not our own to Se ain: When we contrary | 
have given one man a demand upon us to act ia Far- 1er for- 
ticular manner; we have parted with our liberty in this — 
9 and cannot give another man a demand upon 


us 
2 Grot. m___ . : 
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ust act in a contrary manner. What is here — 
pramiſes.is. equally true of all other ſorts of voluntary 
abligations. Any former abligation takes away the li- 
berty of the perſon, who is engaged in itz and . vi 
he has no liberty, he can do no act, which gill he var, 
lid, and conſequentiy none, which can be binding up- 
on him. Indeed upon any other ſuppoſition, there, 
would be no ſuch. thing as any poſſibiliey of a mans 
being ohliged at. all by his own acts hich in e 
ds deemed an abſurdity. For if a ſecond. obligation 
_ - could make void the firſt, then a third might, make 
void the ſecond, and a fourth might make, void, the. 
third, and ſo on without ena. a9. 663 $8308. 5614} 


= The obli- X. 21£ che matter. of a: prowile is impoſible Or n 
© gation of lawſul at the time of making it, but the circumſtances 


a promiſe 


| | may be in of the promiſer are ſuch, as may be altered, and a 
3 mms. change in his circumſtances would render it Poſſible or 


lawful for him to perform his promiſe ; it may be 
queſtioned whether a promiſe of this ſort is binding: 
becauſe it may be thought, that as the promiſer en 
gaged for what he had, at the time gf engaging, no 
natural or no moral power to perform, his act was ori- 
ginally void; and that no accident, which ſhall happen 
afjerwards,. can give a validity to what was ſo void in 
the firſt inſtance. But here it ſnould be obſerved, that 
the act is not ſo far void from the beginning, as chat 
nao future event can make it binding. Where a mans 


= words can be ſo interpreted as to have any meaning, 


. we are always to follow that interpretation, which will 
give them a meaning. And if the promiſer had any 
meaning, at. all, it muſt be this that he would give 

the thing or do the act promiſed, whenever. it ſhould 

be in his power, or whenever by any change in his cir- 


d become lawful. Ae condition is 
, fome- 


cumſtances it (: 


Tn Grotius ibid, 


c. xi NATURAL LAW. 
ſometimes e TJ p 


preſſed in promiſes. of this ſort; and 
when it is . the rule of interpretation be- 
fore lad down. Rattirally leads us to ſuppoſe, that it 

was implyed: But where ſuch a condition is either ex- 


1 or implyed notwithſtanding the preſent. im- 


— unlawfulneſa in the matter of the promiſe, 
the promiſer does ſomething : he gives thoſe, to wham 
he thus engages, a demand upon his perſon not to uſe 


his liberty otherwiſe, upon a ſuppoſed event, than . 


cording to the terms of his engagement: he might 
upon this event have his liberty, but he alienates it be- 

hand : if the matter of the promiſe ever can he 
poſſible or ever can be lawful, his liberty ef acting id 
his own in poſſibility; and as far as it is his own, he 
De eee, The obligation of theſe pro« - 


miſes is in ſuſpenſe; and then only takes place, Wann 


the ere e ee em nnen | 
poſſible or lawful. WH GENS... 
Sometimes it ende vpan- e we whether it: 
ſhall be poſſible for us, or not, to perform our promi- 
ſes : ſome act or ſome endeavours of our oπ¾n — 
put us into ſuch a ſituation, as will make the perfurm- 
ance poſſible. A promiſe in this caſe binds us to om. 
doing thoſe acts, or to the uſing thoſe! endea vous 
though ſuch acts and fuch endeavours are not expreſs+; 
ly contained in it: for he, who has obliged himſelf to 
the end, cannot but be underſtood to have obliged*” - 
himſelf to the neceſſary means. Or rather; nothing 
can be properly called impoſſible for a man to dog 
which by his own acts or his own endeavours can be 
brought about. A promiſe therefore of this ſort is 
binding from the beginaing: and though we have nor 
in expreſs words bound ourſelves to do thoſe acts or to 
ule Wo And yet if che poſſibility of perform 


ing 


17 1NST1TUT|ES OF BL 
En, ing what we have promiſed depends upon them] e 
are obſiged to them in virtue of our promiſe. 
| Promiſes XI. Some have imagiued, that all promiſes are to 
12 ane. be underſtood to contain a tacit condition, -that the 
| aſuppoſed ed Promiſer cotinues in the ſame ſituation; as when he 
8 promiſed,” Ido not mean a tacit condition of being 
circom- Obliged; only if the matter of the promiſe continues 
ſtances Pofible or lawful to him: for there is no oceaſion te 
ing the ſuppoſe ſuch''a- condition, ſince the obligation of the 
piomniſe; in ſuch a change of ſituation, would ceaſe of 
icſelf without the help of any tacit reſerve. But I mean 
aireſerve, that, en the time of performance comes, 
ſhall be às convenient to the promiſer to make good 
his word) as it us at the time of promiſi agg. 
Such a taeit condition as this, if the promiſer is al- 
lowed to explane it, will pur it into his power, either 
to be obliged or: not obliged, at his own pleaſure. For 
I-is next to impoſſible for the cirtumſtances of any 
man to continue ſo exactly the ſame, as not to give 
him an opportunity of finding out ſome alteration in 
them, between the time of promiſing and the time of 
performance. And it would be abſurd to ſuppoſe a 
eondition-! to be tacitly annexed to any obligation, 
wich is of ſuch: eee GT 
the diſcretion of the party obligeſ 1 9 oe 
10 But if ahe party; to /whom: the promiſe made) is 
io be the judge of the others circumſtances; if it is 
Nane * left to him: to determine, whether ſuch a change has 
bdappefed in them, as to ſer the obligation aſide; ſuch 
„A tabit condition will be of no uſe to the promiſer: he 
> = muſt, notwithſtanding this reſerve, ſtand to the cour · 
teſy of the party, to whom he is obliged ; and he could 
only ſtand to his — to men Go we —_— 

"PP , e ar : + 
en 
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C: XII. NATURAL aw. 0 
„Adee boſe iples are apt to pretend. that hay 
promiſed under this condition, though they did ne 
expreſs, it; not only when the perfortaance of their eee 
promiſes, by a change in their eircumſtanoes, is be- 1 
come a real hardſhip, and oominon benevolence would 8 wap | 
engage the other party to releaſe them but when they, -10- N na 
find, chat by breaking their word they may mage 
ſome petty. advantage; which they eould not mae nnn 
ing it. If there was any way af convincing hen 

af doch a character, that their promiſes could not ſup᷑-. 
pole any ſach tacit oondition, it muſt be hen in mak. 
ing them, they have expreſſed ſome / other condition. 
The ſureſt way of making a promiſe abſolute, in all 
other reſpects, cis by annexing ſome one expreſs con 
dition to it. Where one condition ãs expreſſed, the 
natural preſumption is, that no other is implyed or un. 
derſtood: becanſecif there had been any other in the 
mind of the promiſer, ſuch a fair opportunity, as that 
of mentioning one condition would in caurſe have led 
him to mention that other: hen he deſigned to make 
conditions, and was employed about making them. 
he mentioned only one; we have therefore good tea: 
ſon to believe, that he thought of and intended in 
more. Upon this account the ſtrongeſt form of pra- 
miſing is, to annex ſome ſlight condition to the pro- 
miſe, ſuch as If I live; — If I have my ſenſes Hor 
ſome other of che like ſort. 0 503 10 9QDUF. 5113 9d of 

XII. No promiſe is binding, unleſa: the perſony promiſes 
who made it, has liberty to chuſe for himſelf, and ofinfants, 
underſtanding to direct him in his choice! Without 1 
theſe faculties of liberty and underſtanding, he is no men do 
moral agent, or is not capable of doing an act ſo as ets 
to produce any moral effect by it. Upon this account 
the promiſes of infants, ideots, and madmen are not 

binding; 


0 . ibid. 58 V. 


7s IN Sr net OF . 
binding; they are not moral * and e 
unable to do any valid act. 
Raſh XIII. If it ſhould be enquired, whether a raſh 8 
geen iniſe is U ing; it would be neceſſary, before we de- 
ſenſe termine upon this queſtion, to examine what is meant 
mc by a raſh promiſe. The words are ſometimes uſed to 
» Hignify only a promiſe, which is made unadviſedly, or 
Without ſufficient deliberation; and ſometimes to fgnify 
a promiſe, where the matter for want of ſuch delibera- 
tion is unlawful. As to the latter fort of promiſes, they 
are void in themſelves, without conſidering, whether 
they are raſhly or adviſedly made; promiles, if the 
matter of them is unlawful, are not binding, though 
they were made with ever ſo much deliberation. 
Promiſes, which are called raſh in the former ſenſe, 
| merely becauſe they were engaged in too haſtily, if 
there is no other defect in them, are binding. Every 
act of a perſon, who has liberty and underſtanding, 
muſt always be conſidered as the reſult of proper del. 
beration: if he has theſe faculties, the preſumption is, 
that he made uſe of them; and it was his own fault, 
if he did not. If it was otherwiſe, if a mans having 
theſe faculties was not a ſufficient ground to preſume, 
even againſt his own ſubſequent declaration, that he 
made uſe of them; there could be no effectual obligr 
tion derived from any human act whatſoever ; becauſe 
the agent need only declare in any caſe, after the act 
80 is over, that he did not act deliberately, and then the 
obligation would be void. | 
- Promiſes XIV. PBefore we go on to conſider forme other 
| — queſtions relating to promiſes, it may be. proper to ob- 
by ac- ſerve, that a promiſe is not binding, till it is accepted. 
2 The party, to whom it is made, does not without ac 
ceptance acquire any right or demand upon the er 
miſer: 


. 
„% EE ET LSE SIE aac ot He woe TY 2 : 
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- Þ Grot, ibid, XIV.” 


Th ſes! 157 no W or demand of any ſort can ben — ; 
- quired, without the conſent of him, who acquites it. * Y 
And unleſs ſome perſon has a demand woo the pro- 9 
miſer, he is under no obligation. 0 
From hence it follows, that a promiſe, after it is 
made, may be recalled without injuſtice; provided 
this is done, before ſuch promiſe is accepted: no night 
or demand is acquired, till the acceptance of theipro- 
miſe; and where there is no right, there can beino » 
injuſtice. It ought however to be remembered, that 
as in alienations of property, ſo likewiſe in promiſes, 
it is not neceſſary for acceptance to follow thepromilſe 
in order of time. When a perſon aſks us to make 
him a promiſe, and we make it at his requeſt ; the pro- 
miſe becomes binding immediately; ſo that we cannot 
juſtly recall what we have done, upon pretence, thathe 
has not accepted it. His requeſt is a ſufficient evidence 
of his acceptance, though it went before the promiſe 1 
unleſs, by any ſubſequent act or declaration of his, it 
appears, that he had changed his mind. . 
There may be ſome doubt perhaps, whether mere 
acceptance is ſufficient to bind the promiſer, or whe- 
ther it is not neceſſary, that he ſhould know of ſuch 
acceptance. When the promiſe i is made under either of 
theſe forms — I will that it ſhall bind me, when it is 
accepted - — or I will, that it ſhall bind me, when I 
know it to be accepted, — ſuch preciſion leavesino 
room for this doubt. But when theſe forms are not 
obſerved, it ſeems to be the truer opinion, that i in ſtrict 
Juſtice there is no obligation upon the promiſer, till he 
knows of the acceptance: becauſe an acceptance, Which, e 10 
is not made, and an acceptance, which does not appear, * (8 
are in reſpect of him the ſame thing. But yet if the 
promiſer, without waiting a proper time to-know-the 
bother 
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other partys mind, ſhould recall his word, he could 
not eſcape the charge of levity. ; 


T i 
gester e XV. The manner of promiſing, or of a when 
2 accepting a promiſe, muſt be ſome external mark of 
cepranc®- the minds intention. Nods may indeed bear the con- 
ſtruction of conſent, or ſhrugs of refuſal: but theſe are 
not eſtabliſhed marks either of the one or the other; 


a requeſt is made to us, and the manner likewiſe of 


common uſage has not ſufficiently eſtabliſhed their 
fignification. The beſt'eſtabliſhed declarations of our 
mind are words either ſpoken or written. In ſome 
caſes indeed our conſent may be collected from our fi- 
lence: but then there ought to be ſome ſpecial reaſon, 
why, if we did not conſent, we ſhould ſpeak: for fi- 
lence, when there was no: ſuch reaſon, will not eaſily 


bear this conſtruction; in many inſtances we might 


fairly be ſuppoſed to have been **. only becauſe d we 
Jad no mind to ſpeak. - 


XVI. Before we can pies; hd we are 
hovad by a promiſe, which is extorted from us by 
force, or by threatening us with ſome great harm, un- 


leſa we make ſuch promiſe; it will be neceſſary for us 


to diſtinguiſh whether the force ſo eds uſe of comes 
from the party, to whom we make the promiſe, or 
from ſome one elſe ; and if it comes from him, we 


muſt diſtinguiſh farther, whether that force is juſt or 


unjuſt, that is, whether he has any right or not to 
threaten us wich ſuch an evil, as is the occaſion of our 
making the promiſe. If we were to determine, that no 
promiſes, which ariſe from fear, are binding, and to 


ground our det on upon this principle, that the 


promiſer, when ſuch force is made uſe of as produces 
his fear, has not liberty to chuſe for himſelf; and is 
* that account IE of binding himſelf, it 13 


plane 
» Grot, ibid. 9 Vn. 


C. XII. NATURAL LAW; „ 
plane the words of the queſtion are what lead uyto 
this determination, rather than the ſenſe of it. F] ʒ§W 
is commonly oppoſed to liberty: and ſtom thence * ito j 
are induced to conclude too haſtily, that Where a pros ........ 

miſe is extorted by force, the promiſer has not his liber 
ty, But the force here ſuppoſed'is not ſuch as will ease 

the promiſer no liberty of chuſing for himſelf: he 
forced indeed to chuſe one part of a diſagreeable alters 
native, either to make the promiſe, or to ſuffer the'evil, 
with which he is threatened, But however diſagreeable 
the alternative may be; yet, when he has two things 
to chuſe out of, he cannot be ſaid to have n liberty 
It muſt be a very ill · natured and inhuman doctrine co 
teach, that the word of @ perſon; when he is in diſtrely, 
and makes 4 promiſe in hopes of being relieved from 
it, is not as much to be relyed upon, as uhen he 18 
full eaſe and happineſs: and yet this muſt he the g aſe 
if a promiſe, which we are induted to make fromm 
apprehenſion of ſome great evil, is not binding uh⁵⁵hrn 
us, merely becauſe in ſuch circumſtances we have nt er 1 
a proper degree of liberty, as having only a diſagret : 1 4 
able alternative before us, and being Forcechto chjʒ + 1 
out of two things, neither af which would hat been 
the object of our choice, if we had been inna better 
condition. Grotius was aware of this ; and hen dhe is 
conſidering only che ſituation of the promjler; he de- 
termines ſuch an extorted promiſe to he binding: 

His opinion, when be comes to ſpeak of the othet 
party, is very ſingular, and cannot be made intelligi- 
ble. If, ſays he, the perſon, to hom the promiſe ig 
made, extorts it by bringing the promiſer into any 
unjuſt fear, he is obliged to releaſe ſuch promiſer; not 
becauſe the promiſe was originally void in itſelf; but 
upon account of the — 
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him. But how the promiſe can be valid, and hs pro- 
miſer not be bound by it; or how the promiſer can be. 


bound, and yet the other party have no demand upon 


him; or how this other party can have a demand, and 
yet be obliged to' give it up; is above my compre- 
henfion. An obligation on one part implys a demand 


or right on the other part. If therefore the promiſe 


is yalid, or, which amounts to the ſame, if the pro- 
miſer is obliged to performance, the party, to whom 


ſuch promiſe is made, muſt have a right to demand 
| performance. But then, as a right to make ſuch de- 


mand upon the promiſer i is inconfiſtent with an obli- 
gation to releaſe him ; it follows, that one part of our 
authors opinion cannot be true: he muſt either alloy 
the promiſe to be void, or mult give up his notion of 
the other partys obligation to releaſe the promiſer. 

To clear up this matter, let us return to our firſt 
diſtinction. If the promiſe is extorted by any unjuſt 
chreatenings, and the party to whom it is made is the 
author of this unjuſt fear; ſuch a promiſe is not bind- 
ing: not upon account of the promiſers fear, but upon 
account of the other partys injuſtice. No right can 
be founded in an injury: every unjuſt act is void, 3s 
to all the moral effects of it, and conſequently can 
never produce a demand in the perſon, who is guilty 


of it. Now all obligations imply a right, which corre- 


ſponds to them. Therefore, if there is no right on 
the part of him, who unjuſtly extorts the promiſe, 
there can be no obligation on the part of him, from 
whom it is ſo extorted. . 

Upon theſe principles it will appear, that all ev 
miles, which ariſe from fear, and even from unjuſt 
fear, are not void, though ſome are. If a magiſtrate, 


" the fear of lawful D forces me to * 
ſuc 


en NATURAL LAW. 
ſuch hint or other ſtipulations, as ought to have 
made without the uſe of force; my promiſe, notwith= 
ſtanding the threatenings and fear, from whence I am 
induced to make it, will be binding. Thete is nothing 
on my pirt, let the fear ariſe from what cauſe ĩt will, 
which renders me incapable of binding myſelf :” and if 
| It ariſes, as is here ſuppoſed, from a Juſt cauſe; thei 
| is no injuſtice in the other party, and conſequently | 
nothing which renders him incapable of acquiring a 
| right. Nay even where the fear is unjuſtly brought 
upon me; my promiſe will be binding; provided the 
fear ariſes from a third perſon, and the party, to whom 
I make the promiſe, is not concerned in the injuſtice. 
If I am afraid of being murdered; becauſe'/ſome"one 
has threatened it, and promiſe a wad to à perſon 
for guarding me; though I am unjuſtly brought into 
this fear, yet my promiſe will oblige me. Therk is, 
as in all caſes of fear, nothing on my part, Which 
diſqualifies me from obliging myſelf: and as the guard, 
to whom I make the promiſe, does me no injury,” he 
is not diſqualified from acquiring a demand. . 
When therefore we maintain, that an extorted pro- 
miſe does not oblige; it muſt always be done under 
theſe reſtrictions, that we are: unjuſtly brought into 
fear, and that the] party, to whom we make * RY 
miſe, is concerned in the injuſtice. © | 


XVII. Where ſome miſtake'or error in A pro · Errone- 


miſer is the only real and true cauſe of his making the ; 


promiſe ; the obligation of ſuch promiſe is void: made 
When the ſuppoſed truth of a fact determines us to d. 


make a promiſe, "where, if we had been rightly in- 

formed, we ſhould have made none, we conſent to be 

cbliged upon e that hy fact is "00m; and 
't Grot. ibid. 9 VI. 
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| conſequently the truth of the fact becomes a condition 


of our promiſe. If therefore the fact is falſe, the pro. 


| miſe muſt be void: becauſe all conditional promiſes 


are void, where the conditions are not made good; or 
becauſe no man is obliged farther than he conſents, 
and in the caſe now under confideration, we cot 
be obliged no otherwiſe 5 . ſuppoſition, dl. the | 
fact is true. 

It ought however to appear ality from the pro- 
miſers words, or from the circumſtances of the pro- 
miſe, or from the matter of it, that his error was the 
fole reaſon, which effectually determined him to make 
it: becauſe, if his obligation was to be void, where 
this does not appear; it would almoſt always be in his 
power to make his promiſe void, at his own pleaſure, 
He might pretend, that he was in ſome error, and 


that, if he had been well informed, he ſhould not have 


engaged i in ſuch a promiſe. An error, which does not 
appear, is of no more account in our dealings with 


one another, than an error, which does not exiſt; 


the law of nature cannot allow any effect to be obtain- 
ed by what does not fall under the notice of mankind, 


Caius is a candidate for a certain office, and I | promiſe 


him my vote: at the time of making this A 1 
ſuppoſed that Sempronius, to whom I have particu 


lar obligations, would not be his competitor : but be- 


fore the day of election I find, that he is, If this ſup- 


poſition of mine did not appear at all, if it was not 


planely the reaſon, which induced me to make this 
promiſe, it cannot affect the promiſe, after it is made, 
io as to ſet it aſide. I might not have this ſuppoſition 


m my mind, or if 1 had, yet ſince all men are not 
determined in their actions by principles of gratitude, 


: ſhould perhaps have made the ſame promiſe, * 
u 
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C. xII. NATURAL LAW: 
I thought about Sempronius, as a competitor, or not. 
But if, when I engaged to Caius, I expreſsly told him, 
that I had great obligations to Sempronius, but be- 4 
lieved his preſent ſituation to be ſuch, as made me 
imagine, he would not offer himſelf; a declaration of 
this ſort planely ſhews, that I had this ſuppoſition in 
my mind, and that it determined me to engage myſelf 
to him. Or if Caius, when he applyed to me, had ſaid, 
that, notwithſtanding my obligations to Sempronius, I 
might ſafely engage to him, becauſe my friend 
would not oppoſe him; and in conſequence of this 
aſſurance, I promiſe my vote to him; though my own 
words might not ſhew what ſuppoſition determined me 
to this promile, yet the circumſtances would ſhew it 
planely enough to releaſe me from any obligation, when 
I find afterwards, that Sempronius is a candidate. I 
XVIII. * As we may bind ourſelves by a promiſe, A mans 
which we make in our own perſon ; ſo likewiſe we are Se 
obliged to ſtand to a promiſe, which another perſon 3 him. 
makes for us, where we have given him either a ge- 
neral commiſſion to act for us in all things, or a par- 
ticular commiſſion to act in this affair. In either caſe 
by ſuch a commiſſion, where he keeps within the 
bounds of it, we have made his act our own. _ 
Where we have given a man a power or commiſſion 
to act for us, as our proxy; though no reſtriction or 
limitation of ſuch commiſſion may appear, yet it 
frequently happens, that we give ſome private in- 
ſtructions to ſuch proxy or agent, in what manner we 
would have him act, and how far he may go. 
Suppoſe him then to act contrary to theſe private in- 
ſtructions, and to go farther, than we allowed him; 
we ſhall be obliged to ſtand to the promiſe, which 
ke makes for us, notwithſtanding our conſent ſeems 
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to be wanting. For that act of our will, whereby he 
was appointed our agent, which is the only act of our 


will, that is or can be known by the party, to whom 
the promiſe is made, is ſufficient to make what ſuch 


agent does for us be conſidered as our on act. The 
private inſtructions, which we gave him, cannot affect 
any one; to whom they are not known, and from 


whom” we were determined to conceal them: they 


cannot therefore ſo affect the party, to whom the pto- 
miſe is made, as to prevent his claim upon us: the 
conſent, which appears to him, muſt, in reſpect of 
him, be looked upon as our true and full conſent, If it 
was otherwiſe, there would be ſuch room for colluſion 
between the promiſer and his agent, that it would be 
in their power at any time to prevent any en 
from ariſing upon promiſes thus made. 1 

However, though our limitations or ſecret in · 
ſtructions, in reſpect of the party, to whom the pro- 
miſe is made, are conſidered as not in exiſtence; be- 
cauſe they neither do nor can appear to him, and con- 
ſequently cannot invalidate his claim, which ariſes 


from our publick conſent or apparent act; yet they 


will produce their proper effect upon the perſon, to 


whom they are known. Our agent knows them: 


and the effect, which they produce upon him, is to 
make him anſwerable for any loſs or damage, that 
we may ſuſtain by his having exceeded them: be- 
cauſe: by undertaking to act for us under theſe re- 
ſtrictions, he ow 17 PR obliged, m not to 
act otherwiſe. 


Volunta- XIX ben we eli Wel an 1 agent to 


ry agent 
does not 


bblige. 


promiſe: for us; the agent may happen to die, before 
he has tranſacted the buſineſs, and ſome other perſon, 
who: knew, that he was . and for _— 

b 
* Orot. ibid, $XVIL, : E N f 


if he had lived long enough to do it: in this eaſe no 


truſted the letter, dies; but after his death this letter is 
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CX. NATURAL LAW. 
poſe; may poſſibly undertake to make the promiſe- 
without our appointment, which he was to have made, 


odligation ariſes upon us from the act of ſuch perſon; 
For want of our appointment that is, for want of 
our conſent to what he has done, it cannot be looked 
upon as our on act. If indeed our promiſe was con- 
tained in a letter, and the bearer, to whom we en 


delivered by ſome one elſe to the party, to whom 
the promiſe is made; the promiſe then becomes bind - 
ing upon acceptance. The firſt bearer of the letter 
was not our agent; the letter is to promiſe for us, and 
is the inſtrument of our conſent: and it is not at all 
material whether the inſtrument, by which we deſign- 
ed to bind ourſelves, comes to the hands of the party, 
to whom we make the promiſe, by the hands of the 
firſt bearer, to een we e 1 or by the en 


of any one elſe. 0h 


XX. Where a ace anita Gai the mia to What 
the other ae through! a unt ae we > ſhould con- promiſes 


the 3 and the bare, confine it before accep- paſs 


tance, but without acquainting his meſſenger, that he , thir 
has done ſo; ſuch a revocation will have its effect: hand. 
and though the meſſenger ſhould” afterwards notify 
the promiſe, and acceptance fhould be made upon 
ſuch notification, the promiſer is not obliged to make 


the promiſe good. The obligation of ſuch a promiſe 


depends upon the will of the promiſer, and not upon 

the will of his meſſenger: he had not bound himſelf 

nn and much leſs to any one elſe, to 
M4 con- 


| INSTITUTES OF B. I. 
continue in the ſame mind or to abide by any act, 
vhich his meſſenger ſhould do. This is the deciſion 
of Grotius upon the caſe. But he ſhould have added, 
that the promiſer, though he might have no opportunity 
of informing his meſſenger, that he had recalled his 
promiſe, ſhould take care to acquaint ſome others with 
his having done ſo: becauſe his revocation, if it did 
not appear, can be of no more account, than if it did 
not exiſt : and conſequently without this precaution he 
could not in juſtice claim to be releaſed. rg 
But when the perſon, through whoſe hands the pro- 
5 miſe paſſes, was appointed to make it, as the promiſers 
agent; then notwirnſtanding the promiſer ſhould 
recall it, before it is made, yet unleſs his agent is 
5 made acquainted with what he has done, and for want 
of ſuch notice makes the promiſe, it will be binding. 
The agents appointment continues, till he knows him- 
ſelf to be diſcharged; and the promiſer by that ap- 
pointment had transferred his power of acting in 15 
caſe from himſelf to his agent. a 
|  Grotius, when he is taking notice of this didi 
tion, applys it, in paſſing, ta the caſe of gifts. Where 
have made an actual donation, and have ordered 4 
meſſenger to notify this to the perſon, to whom I fo 
alienate my property, in order for his acceptance; if 
I die before this notice is actually given, and he upon 
receiving the notice, accepts z though this is done 
after my death, the donation is valid. It was zymplete 
on my part before my death; the, meſſenger was not 
make the donation for me, but to notify, that | 
d made it; and as to; the other partys acceptance, 
by which the transfer is completed; this. may as well 
be done after my death as before it; ſince I am no 


yay concerned in this | act of acceptapce, nor is any 
farther 


C. XII. NATURAL LAW. 1 
farther concurrence of mine neceſſary towards comm. 
pleting the transfer, than what I had given already. 
We ſhould however obſerve, that ſuch a donation 
can only take place as a will does, where no acceptance 
is made before the teſtators death; it muſt be ſome 
poſitive law, which, by taking the thing given into its 
cuſtody, prevents it from becoming the property of 
the firſt occupant, between the givers death and the 
other partys acceptance. But if inſtead of making the 
donation myſelf, and ordering a meſſenger to notify 
what I have done, I appoint an agent to make it for 
me; then if I die, before it is made, the donation 
will be void; though my agent, not knowing of my 
death, ſhould make it afterwards. The donation in 
this caſe was not actually made before my death, but 
was only ordered to be made; and after my death, as 
I cannot act for myſelf, ſo neither can I act by any 
other perſon: the appointment of any other perſon to 
be my agent or to do my acts for me ceaſes with my 
life, as I am then no longer capable of doing any att. 
Zut what is here faid relates only to actual dona- 
tions, and not to promiſes of giving. Whatever may 
be the character of the perſon, through whoſe hands 
ſuch promiſe is conveyed, whether he is a meſſenger 
ſent by me, or an agent commiſſioned to act for me; 
if I die before acceptance, no ſubſequent acceptance 
can aße my heirs: fince the obligation of my pro- 
miſe, MA after it is accepted, is only perſonal, and 
conſequently muſt ceaſe at my death. A promiſe does 
not alienate my propriety in the thing promiſed, or 
give the party, to whom I make the promiſe, any 
claim upon the thing: it only alienates a part of my 
liberty, and gives him a claim upon my perſon to do 
ch aQts, as will alienate thething hereafter. 
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Effects of XI. * Ag" we bind ourſelves' by promiſes, Which 


accep- 


tance by 


another 
either 
with or 


” without 


commiſ- 
non. 


another man, who is appointed to act for us, makes 
in our name; ſo like wiſe we may accept ptomiſes by 


our agent, and may arquire' a right in virtue of x 


promiſe ſo accepted. But where a perſon, Who hap- 
ou to be preſent, when a promiſe is made, accepts 
for ys, without having our commiſſion for ſo doing; 
ſome doubt may be raiſed concerning the effect of 
ſuch an acceptance. And it will be neceſſary in deter- 
mining any doubts upon this head, to enquire whether 
the promiſe is made directly to the perſon; Who is 
preſent, though it is made for our benefit; or whe- 
ther the words of it ſhew, that it was made to us, 
who are abſent, and that the perſon, who is preſent at 
the time of making it, is only appealed to as a witneſs 
of what has paſſed. Thus a promiſe relating to Titius, 
who is abſent, may be made to Cajus, who is preſent, 
under either of theſe forms. I promiſe you, Caius, 
that I will give ſuch a thing, or do ſuch a ſervice to 
Titius.—or, I promiſe Titius to give him ſuch a 
thing, or to do him ſuch a ſervice, an d you, Caius, 
take notice, that I have promiſed it. 

- In the former of theſe caſes, as the orbmmiſe is made 
directly to Caius, though it is for the benefit of 
Titius, yet the acceptance of Caius binds the pro- 
miſer: becauſe the liberty, which he alienates by it, is 


alienated to Caius; and it is he, who acquires a right 


by this act over the promiſers perſon. It is therefore 
in his power to releaſe the promiſer, at any time be- 
fore Titius has accepted it. But after his acceptance," 
it is out af the power of Caius to releaſe ſuch pro- 
miſer; becauſe by his propoſal of the affair to Titius, 


and by the acceptance, which follows upon it, his 


7 over che perſon of the —_— is” conveyed 
(0 
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ta Titius. Suppoſe Titius ſhould refuſe the favour, 
this refuſal releaſes the promiſer, and he is no longer 
under the ſame obligation to Caius: becauſe, as the 
benefit ariſing from the promiſe was a benefit to be 
received by Titius, upon his refuſal to receive ſuch 
benefit, the matter of the promiſe becomes impoſſible. 

In the other caſe, if the promiſer-ſays, I engage to 


Titius, who is abſent, that I will give him ſuch a 
ching, or do him ſuch a ſervice, and do you, Caius, 


take notice, that I have ſo engaged; then upon ſuppo- 
fition, that Caius has a general commiſſion to act for 
Titius, or a ſpecial commiſſion to act for this purpoſe, 

his acceptance will make the promiſe binding upon 
the promiſer. But if he has no ſuch commiſſion, and 
does not accept, then the promiſe will, notwithſtand= 
ing his atteſtation of it, be in the power of the pro- 
miſer, who may recall it, if he pleaſes, at any time 

before it is accepted by Titius. Only as he had pub- 
liſned the promiſe, it will be neceſſary for him to re- 
call it publicly: otherwiſe, if the promiſe appears, 
but the revocation does not appear, the promiſe will 

ſtand good, and the revocation will be nothing, for a 
reaſon, which has been frequently mentioned, and need 

not be repeated. Or laſtly, ſuppoſe, that Caius, whois 

ſo called upon to atteſt a promiſe made to Titius, 
ſhould, though he has no commiſſion to act for him, 

accept the promiſe: then if the promiſer, does not agree, 
that he ſhould accept it, his acceptance can have no 
effect; he is not appointed agent for Fitius, and the 
promiſer will not tranſact with him, as if he had that 
character. But if the promiſer conſents, that he ſhould 
accept; then notwithſtanding he has no ſuch appoint- 


ment, this caſe will be reduced to the ſame ſtate with the 
former caſe; the promiſe upon the acceptance of Caius 


l 
. 
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will be binding till it appears, whether Titius will 
accept or refuſe the intereſt, which he has in it: for 
it is the ſame thing, whether the promiſer engages to 
Caius for the benefit of Titius, or engages to Titius 
and allows Caius ſo far to ſtand in the place of Titius 
H as to accept for him. 
Mm XXII. if a promiſe 1s made to 2 man, and he fin 

| — . before acceptance, the acceptance of his heirs does not 

2 — bind the promiſer. However the promiſer might pro- 

| * him. poſe to alienate a right over his perſon to the deceal- 

| ed, it does not follow, that he is willing to alienate 
the ſame right over his perſon to the heirs of the de- 

_ ceaſed, Nay we may go one ſtep farther, if a pro- 
miſe is made to a man, and is accepted by him, but 
is not performed before his death; his heirs have no 

claim to performance, unleſs they were expreſsly in- 
cluded in it, If indeed it had been. made to him and 

his heirs, his acceptance would be binding upon the 
promiſer for their intereſt, as well as for his own. But 
if they were not included in it, if it was made to him 
without mentioning them; though he had accepted, 
yet the right acquired by ſuch auer is mene 
perſonal, and dies with him. 
„ Tbis is 700 plane to be queſtioned in promiſe 
of doing. I have promiſed a man, who is candidate for 
à cextain office, that I will give him my vote; he ac- 
cepts; my promiſe, but dies before the day of election; 
and his.ſon offers himſelf as a candidate for, the ſame 
office... No. one, would imagine, that my promile 
made to the father binds me to yote for the fon, 
Nor can any reaſon be given, why it ſhould beother- 
wiſe in promiſes of giving, why, if I promiſe to give a 
man a ſum of money, and he accepts the favour of my 


| promiſe, by: de befor as _ 
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he was expreſsly included in the promiſe, ſhould have 


any claim to the money. If indeed the money, inſtead 
of being promiſed, had been actually given, the bene - 
fit of the promiſe would have deſcended to the heir: 
but this is no reaſon, why, if the money had not been 
given, he ſhould have the ſame claim upon me, chat 


the deceaſed would have had. I intended to give bt 5, ; 
the deceaſed; it does not follow from thence, that 


intended to give to his heirs : the benefit of my pro- 
miſe, if it had been performed, would indeed have dev * 
ſcended to them; but this is accidental, and 'doey not 
appear to have been i in my intention, as they were not 
expreſsly mentioned in the promiſe. If I had actually 
performed my promiſe by giving the money, I could 
not upon his deceaſe have demanded it again of the 
heirs: becauſe by giving it, I had parted with all my 
claim to it, and the deceaſed had, before his death, ac- 
quired a right, not merely over my perſon by a pro 
wiſe, but in the thing itſelf by a transfer of it. "Hs 
might therefore have diſpoſed bf it by will, if he had 
pleaſed ; or if he does not do this it will deſeend to his 

heirs in inteſtate ſucceſſion. MI HY 
Promiſory notes for money lent do not came under 
this deſcription. The form of ſuch notes — I promiſe 
to pay; eſpecially if I add, for value received, ſhews 
them to be more than mere promiſes; it ſhews that he, 
who gives ſuch notes, acknowledges, that ſomething 
was due to the perſon, to whom they are given: and 
conſequently inſtead of being gratuitous N 
ue mem of a 1 | 
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I, What meant 5 contract. | II. Contratis. are "oY if 
immediate or ſuture performance. III Contrafts are = 
ier of partial or mutual benefit. IV. Contratts are ei. 
tier of giving or doing or both. V. No man by con. 
trat parts *6ith more than he intended. VI. The na. 
ture and obligation of a loan of inconſumable gods. 
VI. Of a commiſſion. VIII. Of a charge. IX. Con. 
" tratts of mutual benefit either ſhare the matter or make 
it common. * Inca acity of either party to be obl ged 

"words the contract. XI. What the equality required in 

; contrabts conſiſts in. XII. Equality in the previous all 

relates to Rnotoledge and freedom, XIII. Equality i in the 

l Principal, att relates to knowledge of the price. XIV. E- 

ality in the matter relates to faults in the goods of 
"errors in the price unknown to either patty. "XV. Want 
"of an equivalent how ſupplyed in auftions. XVI. Price 
of things or work, what it is and how varied. XVII. 
© Fair price is the market price. XVIII. Extraordinary 

A circumſtances allow to exceed the market price. XIX. Ad- 

vantage by the introduftion of money. XX. Metals the 
"moſt pro per materials for money.” XXI Uſes and rules 

E coming. XXII. uſe of money varys i the price of good, 
II. Buying and ſelling. XXIV. Zeiling and rent- 

ing. XXV. Letting and hiring of labour. XX VI. Loan 
'of conſumable goods. XXVII. Intereſt for money upon 

_ what principles to be defended. XXVIII. Uſury why 

* forbidden by the moſaic law. XXIX. Queſtion relating 

io a loan. XXX. Nature of inſurance. XX X1. Mixed 
| contratts. XXXII. Gain and loſs how adjuſted in part: 

a nerſhips. 


* 4 


* XXIII „„ inſurauce. 
XXXIV. Contrati ef one partys bearing the whole loſs 


E: without any ſhare inthe gain. XXXV. Work and money | 


how compared in partnerſhips; KXKVI. Contratts how 
diſſolved. XXXVII. ContraBts of chance their nature 


and obligation. XXXVIII. ;Contratts with a man to do 
or give what we might claim are void. XXXIX. Con- 
 trafis void, where the matter is unlawful, XL. Obli- 

| gation how reſtored to void contracts. VVV 
1 N the laſt chapter we have conſidered at Yeh the What 

nature of promiſes. Where by promiſes I mean — 

ſuch acts as lay an obligation on the party or partys MAY 
concerned on one fide, and convey a demand upon 
their perſon to the party or partys concerned on the 
other ſide. So that in promiſes, according to this de- 
ſeription of them, there i is no mutual obligation of the 
partys on both ſides each to the other; there is only : 
an obligation on one part, and a correſpondent right 
on the other part. 7 Such acts of mankind, as produce 
a mutual obligation, and conſequently a mutual N 
on the partys concerned on both ſides are contracts. 

II. Contracts are either ſuch as are performed i im- Contracts 
mediately, or ſuch as we engage to perform at ſome os I 
future time. Thoſe of immediate performance I ſhall diate or 
call ſimply contracts, and thoſe, which we bind our- "ET 
{elves to perform at ſome future. time, may be called 5 3 
promiſory contracts. Lt res 2 2 

From this deſcription of promiſory contracts i it will 
appear, that we need not conſider them particularly: 
for the queſtions, which ariſe upon them, are either 
what may be determined from the rules relating to 
contracts in general, or from thoſe, which have been 
laid down relating to promiſes, "OR 


7 Grot. Lib. IT, Chap. XII. $ VII. 
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Contracts III. A ſecond diviſion of contracts is in bn 


are cirver are of mutual, and ſuch as are of partial 


or of mu- contracts indeed ſuppoſe a mutual obligation of the 


rual bene- partys engaged in them; but we ſhall find preſently, 


on that they do not all produce a mutual benefit. ay 
Contracts IV. A third diviſion of contracts is into: 
_ either of giving, or contracts of doing, or 9 contracts both of 
| - a 8 giving and of doing. For all the benefit ariſing from 
cof boch. contracts, whether it is partial or mutual, muſt ariſe 
I either from things, or from actions, or from both. 
Oaly it is to be obſeryed, that under the notion of 
things we here include net only goods, but money 
likewiſe, and the uſe of either good or money. 5 


No man V. The fundamental rule in all contracts is, that no 


Fon parts man by engaging in them darts with more than he de- 
with more ſigned to part with z, Or. that the demand of one party 
intended. Cannot exceed what was in the intention of .the « 
party to transfer or give up to him. ne , 
By thedeſign or intention of either party is not here 
meant any ſecret or reſerved deſign or n, which 
he kept-in mind. and never diſcovered. Such ade- 


PPP 


deſign or intention, which does not exiſt. Bye jay Oe 


defign or intention of either party is meant ſuch c 
or intention, as may be fairly collected either 
words or his actions. In the jntercourſe of mankiad 


one with another, no perſon can be ſuppoſed. to deþgn | 


or intend what does not appeat in one of theſe ways: 
becauſe there is no evidence and can be no knowledge 


2 Ape, nee 


„ 
2 „ 


N „ 
2 Grotius ibid. G II. * Grotius ibid. 
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C. NATURAL LAW. 93 
the other fide, as far as ſuch grant is made or ſuch de- 
mand ariſes from any contract, can ever extend beyond 
the deſign or intention of the perſon, who makes the 
grant. If it was otherwiſe, he might loſe a part of his 
property, or might be conſtrained to the doing certain 
actions, without his own conſent. But as all cauſeleſa 
harm done to a man, either in his property or in his li- 
berty, is injuſtice; and the taking from him his proper - 
ty or the conſtraining him to act in a certain manner, 
without his own conſent, is doing him cauſeleſs harm 
in theſe reſpects; it follows, that there can be no juſt 3 
demand either upon his goods or his perſon, any far- \1 
ther than he appears, or may be fairly ſhewn, to have i 
had a deſign or intention of granting ſuch demand. 
VI. We will firſt conſider contracts of partial bene - The _ 
fit, which may likewiſe be called gratuitous contracts, _ ga. 
becauſe there i is a favour done on one fide, and no re- tions of 
turn of benefit ariſes from ſuch contracts. — : 
lf one man makes over his goods abſolutely to an- ble goods. 
other, without reſerving to himſelf any elaim upon the | 
goods, or upon the party, to whom he makes them 
over; this is a gift, and does not come within our de- 
ſeription of contracts; no mutual obligation ariſes from 
fuch an act as this. In like manner, if we find, that 
any perſon has' occaſion for our aſſiſtance, and we do 
him the ſervice, which he wants, this is no contract; 
provided no mutual obligation of juſtice ariſes from 
ſuch ſervice, But where our goods are ſuch as will not 
periſh or be conſumed” in uſing, we have it in our 
alienating the property, which we have in them: we 
may let a man have the uſe of our houſe, or land, or 
horſes, or books, and till keep our claim to the things 
themſelves. W Va- 
luable 


Get. ibid. 
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luable conſideration of the perſon, to whom we ſo make 
over the uſe, this is called a loan; and the act of our 
lending and his borrowing is a gratuitous contract. 
The act is planely gratuitous; becauſe he has a benefit 
from the uſe of our goods, and we receive no benefit 
in return: and it is a contract; becauſe a mutual ob- 
ligation upon the lender and upon the borrower ariſes 
from it. 

The principal obligation on the part of the lender i is 
to take nothing for the uſe of his goods. This is all, 
which is contained in the general notion of a loan: nei- 

cher the words nor the actions of a man, who ſays, that 
he will lend another his houſe, or his land, or his books, 
or his horſes, or any thing elſe, which may be uſed with- 
out being conſumed, and who does lend them accord- 
ingly, imply any more than this, 

There may indeed be ſome other accidental oblige 
tions upon the lender: but they are ſuch as are not in- 
cluded in the general notion of a loan, and can take 
place no otherwiſe, than by having been particularly 
ſpecifyed. Thus he may, for inſtance, have expreſſed 
particularly for what determinate time he made over 
the uſe of his goods: if he has done this, he is obliged 
not to call for them, and has no right to demand them, 
till that time is expired.  _ 

The principal obligation on the part of che borrouer 
| is to return the goods in the {ame condition, that he re- 
ceived them: except only as far as they muſt have been 
neceſſarily impaired by time, or by the uſe, which was 
granted to him. He is obliged to return the goods 
again; becauſe the lender did not deſign to transfer the 
property of them io him: and by the general rule of 
all contracts, the borrower can demand no more than 


e Kn 11 
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firſt for returning the goods, it cannot be collected for 


what time the lender deſigned to part with the uſe of 
them: it mult therefore depend upon his pleaſure how 


long the borrower ſhall uſe them. But if any time 


Vas fixed, when the goods were lent; the owner then 


agreed to let the borrower uſe them ſo long, Ho-] 9 
ever therefore the lender may want them in the mean 


while, the borrower can only be charged with ingrati- 


tude, if he refuſes to return them. He certainly can- 
not be charged with injuſtice, in keeping the uſe of the 
goods for as long a time as the other had given him a - 
right to keep them, When the borrower returns the 


5 goods, he is obliged to return them in the ſame condi- 


tion, in which he received them: becauſe otherwiſe he 
would take more than the lender de ſigned to give him. 


Ihe lender intended to grant only the uſe of his goods; 


but he loſes more than this by the borrower, if his 
goods are returned to him in worſe anche. {an 
when they went out of his hands. - 

We ought however to conſider, whether e 
which the goods have received, is ſuch, as they would 
have ſuffered, though they had continued in the owners 
hands, or whether it is ſuch, as they. have ſuffered 
through ſome fault of the borrower. In the latter caſe 
he is obliged to make good the damage, for the reaſon 
already aſſigned. But in the former caſe, as for in- 
ſtance ſuppoſe the houſe to be burn, or the land to be 
waſhed away by the ſea, or the horſes to die of ſome 
common diſtemper, the lender muſt in juſtice bear che 
loſs: becauſe if the borrower was to ſtand to all ſuch 
hazards,' and to make good all accidents, which-hap- 
pen without his fault, and would have happened, 
though the thing had continued in the hands of the 
. there would ariſe from the contract a mutual 


Wa benefit 


— ids TIrurks or B. 
begnelit to the lender; which is contrary to the nature 
of a loan. There is indeed no injuſtice in bargaining 
wich a man, that he ſhall inſure our goods from ca- 
ſualties for the uſe of them: and if he agrees to this, he 
will be obliged to ſtand to all damages, as well thoſe 

— which happen without his fault, as choſe; 'which hap- 
pen with it. But then this contract is not a loan: ſuck 
conditions as theſe are not implyed in the act of lend: 
ing; and if we would claim to have them' obſerved; 
we muſt take care particularly to ſpecify theen. 


* The ug II. If a man undertakes to do buſineſs for me, 
ture and 


* without any pay or reward; his propoſal of bis fort 
tion of a and my acceptance of it is a gratuitous contract, the 
1 general name of which is a commiſſion. If the ſer- 
vice; which he undertakes to do me, conſiſts in taking 
the cuſtody of my goods; this particular Tore of com 
miſſion is called a charge. ee en 
In à commiſſion the obligation on his part, who un- 
dertakees it, is to tranſact the buſineſs without wages, or 
Any her valuable conſideration, and to uſe the ſame 
cure and diligence in it, as if it was his own. That le 
is to require no wages or reward for his work, is plane 
from the nature of this contract, which ſuppoſes him 
to undertake the buſineſs gratuitouſly, that is, to have 
declared his deſign of giving his time and trouble to 
the perſon, for whom he undertakes it. The only 
queſtion is what degree of diligence is required of him. 
The degree mentioned above is the ſame, that he 
would make uſe of in his own buſineſs, where it is 
of the ſame importance with that, which he under. 
takes for another man: and it cannot be ſhewn, that 
the other has any right to claim a higher degree than 
1 this. Every man is ſuppoſed to manage his own affairs 
= tothe beſt of his abilities; as far as the matter in hand 
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may deſerve ot require ſuch, management: and. aherp: 1 

can be no reaſqnable demand, chat he ſhould ænerea t. 

his uſual, care, when he is to manage the  Aﬀairs £ : 


- another. But though a higher degree of diligence i — 
required, yet a lower degree would ſcarce be ſufficient, 


It is better for us to pay for having our huſigeſa. well 

done, than to have it managed careleſs]y for nothing. 
Whenever therefore we entruſt any perſon with a com- 
miſſion, we muſt reaſonably. be ſuppoſed to have ſome 

ground for believing,, that our affairs, when put into 

his hands, will be well managed : and the moſt ob- 
vious ground, for believing this, is what we have oh- 
ſerved pot en or have heard well atteſted by others, 
concerning his management of his own affairs. Since 
therefore his prudent management of his own affairs, 

as far as our obſervation or intelligence reaches, is the 

ground of our truſting him: we ſhew by the very act 

of truſting him, that we expect he will manage as care- 
fully for us, as he is uſed to do for himſelf. And if 

this is our intention, which is made to appear hy our 

act of truſting him; then he, by undertaking the 

truſt, tacitly, engages for this degree of diligence. 
However, unleſs there is notorious miſmanagement, his 
kindneſs entitles him to our favour: it is not reaſonable 

that any man ſhould be a loſer by his kindneſs in un- 
dertaking to give us his time and trouble in = 

our buſineſs for us; and upon this account it is equi- 

table to preſume in all doubtful caſes, that the damages, 
which we may ſuffer in ſuch of our affairs, as are in 

his hands, have not eee indiſcretion or 
neglect in him. 00% 301 25516 
75 [The obligation o on our bart, ben ſuch a.commiſ- 

fon, is undertaken for our.benefit, is to repay any ex- 
”_—_ which he, who undertook it, may be at, and 
| N 3 tt 
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thing, where he receives a ſmall acknowledgment; that 
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to malke good any loſs, which he may ſuſtain in his 
own affairs, upon account of his having engaged in 
the management of ours. By engaging to give us his 
trouble it appears indeed, that he intended to give us 
thus much ; but it does not appear, that he intended 


to give us more. Therefore by the general rule of all 
contracts, no more than this is due to us: and what- 


ever he loſes more than this, by our means or upon 
on account, he has a right to demand of us. r 
A guardian or executor of a will is engaged in a con- 


| tragt of this ſort; where he undertakes the truſt with- 


out being paid for 3 it, or, which amounts to the ſams 


does not by any means anſwer his trouble, nor was in- 


tended as a ſufficient payment. The ward or the heir 


is not the other party concerned in this contract with 
the guardian or executor: for he does not undeftake 
the truſt at their requeſt or by their appointmetit, The 
6ther party is the teſtator, who requeſts and appoints 
Him to be guardian or executor. - This appointment 
was made by the teſtator before his death, and the 


4 contract is completed afterwards by the acceptance of 


the executor or guardian. Here then it may be aſk- 
ed, ſince the ward or the heir is not a party in the 
contract, how comes the guardians or executors de- 
mand for ſuch expences, as he makes, or for ſuch loſſes; 
as he meets with, to be upon the ward or heir? The 
reaſon is, that the guardian or executor, being entruſt- 
ed with the management and diſpoſal of the teſtators 
goods, has a demand for his expences or loſſes, not 
upon the perſon of the teſtator, but upon thoſe goods, 
with which he is ſo entruſted; and by this means the 
demand will terminate in the ward or heir, who re- 
keives the goods chargeable with ſuch demand. 4 


— 
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In inteſtate ſucceſſions, where the heit is an infant, | 

whoever. voluntarily undertakes the management of 

his affairs, has a, like demand. Such inheritances, are 

indeed introduced by poſitive laws, and the laws, which 

introduce thoſe inheritances, commonly take care to 

provide both. for the benefit of the heir and the ſecy+ 

rity of the guardian. But the claim of a guardian 

will appear ſtill ſtronger, if we were to conlider this 

caſe, as it would ſtand by the law of nature. The 

guardian then would have a right to the goods as the 

firſt occupant : and if out of mere bounty he ſhould 

afterwards give them up to any relation of the in- 

teſtate perſon, there could be no queſtion of his having 

a right to ſuch a part of the goods, as would repay 

him what expences he had made, and would fatisfy 

him for what loſſes he had ſuſtained, by taking the 

cuſtody of the whole, till the inteſtates relation was | 

capable of receiving them. _ ge 1 
VIII. From this account of the obligations, which, "Th 1 

ariſe from the general notion of a commiſſion, we may du 

eaſily underſtand what are the obligations attending tions of a | 

that particular fort of commiſſion, which is called a charge: 1 

charge. If I undertake the charge of another mans 

goods, to keep them ſafe for him; I engage for no- 

thing but my own diligence and fidelity. Whatever 

expences therefore I may be at, merely upon this ac- 

count, he is obliged to repay me. In the mean time 

I am obliged to uſe the ſame diligence in keeping and 

ſecuring his goods, that I would make uſe of in keep- 

ing and ſecuring goods of the ſame value, if they were 

my own, 

Upon this principle it will ſometimes happen, that 

I ought.to preſerve his goods, rather than my on 

not becauſe a greater degree of diligence is due to him 

| N 4 NTT than 
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Lo than to myſelf but becauſe his goods may be of more 
value than any which belong to me; and I am to uſe 
the ſame diligence in preſerving his goods, that 
would uſe in preſerving my own, if they were of 
equal value. Thus if I have a cheſt of gold or of deeds 
belonging to anuther man in my cuſtody; I might be 
obliged, in caſe of fire, to ſecure ufts; ra. 
ther than any of my own common furniturGe. 
On the other hand; if attempts have been den 

break open my houſe, whilſt I have the treaſure of 
another man in my keeping, and I am therefore forced 
o hite a guard, not: for the ſake of ſecuring my ow = 
+++- *" gommaon-goods, which-ate not likely to have been the 


+ 203990 


d 124; temptation; as this'etpenceis undertaken upon his ac- 
een, A count, he is ohliged ro pay the wages of the guard. 
I Fhere cam be: no queſtion, whether the nature of this 
contract allows meito make uſe of goods, which are 
thus depoſited in my hands, and which I undertooł to 
ſecure. They were planely lodged-in-my hands for the 
owners benefit, and not for mine: they were to be 
kept for him, and not to be uſed by me. Neither can 
1 claim the uſe of them in return for my trouble in 
keeping them: if I had deſigned ſuch a thing, I might 
have mentioned it at firſt; and then, if he had con- 
ſented to it, I might have claimed the uſe of ſuch 
goods ſo depoſited with me. But in the mere act of 
: undertaking: a charge, no ſuch claim is underſtood”: 
the ad; in its on nature is beneficial to the owner of 
the goods only, and is gratuitous on my part; unlels 
I have taken :care to make any expreſs veſerve to the 
cantrany z nm e eb vid wo , 3 
17 Indeed where goods will: not be at all the worſe for 
1 uſing⸗ us. ſor inſtance if Ihave a piece of plate in my 
| enfidy and coy iron my iter fo omament 


W. 


A- · ſBæꝛñ ther thavs 
tys, or ſuch as make it common to the partys. thematter 


with bartering. This is a contract of the fiſt forty 
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the owner might be thought too ſtrict, if he com- 


plained of me for making ſuch à uſe of his goods. 
However my charge has certainly given me no tight 
to uſe his goods, even for ſuch purpoſes as theſe. And 
if by thus letting it be publicly known, that I have 
goods of value in my hands, the future>cuſtody-of 
them ſhould become more expenſive to me, than it 
otherwiſe would have: been; INE ow 

I could Were him to bear theſe 


inne | 
IX. Contracts of mutual endanger Contrafts 
mixed, Simple contracts of this ſort are either ſuch as pf ==tual 


Such contracts, as ſhare the matter of mutual b fe ' ermakeit L 
between the partys concerned in them, may be dns 
guiſhed into three ſorts agreeable to the third general di- 
viſion of contracts, which has been already taken notice 
of. The only ways of benefiting one another are either 


by giving things in exchange for things, or ſecondly 


by doing uſeful ſervices in return for uſeful ſervices, or 

laſtly by doing uſeful ſervices in exchange for things: 
This diviſion of contracts will be better underſtood 

by applying it in ſome few inſtances We will begin 


in which goods are given on one part for goods-givets 
on the other part. The contract does not unite: this 
goods into one common ſtock, but all the goods uu 
aun ide being conſidered as; the mater of dent 
traft, it ſhares or divides this matter between 
tys concerned in it. — — 


| like buying and felling; before the invention of maney. 


| G 
 F Grok. ibid. f. Ul. 0008 


1 INSTITUTE OF 1 
Goods might then indeed be exchanged for goods, as 
horſes for oxen, or ſheep for corn: but there could 
be no other way of comparing them with one another, 

no meaſure „ fide, but 
what was taken from the uſe which one party might 
have for the goods of the other. If one perſon- had 
many ſheep but no grain, and another on the contrary 
had much grain but no ſheep; each of them would 
make his own want of the others goods the meaſure, 
by which to determine what quantity of his own he 
would be willing to give for what quantity of the others. 
But fince the invention and uſe of money; bartering 
approaches ſo near to buying and ſelling, that there is 
. ſearce any difference between them: in the exchange 
' of goods for goods, the goods on both ſides are valued 
in money, and are compared with one another by this 
ſtanding meaſure, If a man exchanges ſheep for oxen, 
or wool for wine; he does not determine how many 
ſheep he will give for an ox, or what weight of wool 
he will give for a hogſhead of wine, by conſidering 
how little he wants the ſheep or the wool, and how 
much he wants the ox or the wine: but he eſtimates 
the value of the goods on both ſides a which 
is,the common ſtandard of price. 
There is another contract of the ſame ſort, to which 
the name of exchange is appropriated, a contract of 
giving money for money. I do not mean, when money 
is given for a medal or ſome ſcarce coin, which is 
matter of curioſity; for this is buying and ſelling: 
but hen current coin of one ſort is given for current 
coin of another ſort, as gold or filyer coin for copper 
coin, or when current coin of any fort is given in ohe 
place for current coin of any ſort to be paid in another 
ug as when I give a man a certain ſum 05 nn 
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my uſe, a certain ſum of money in London or Paris. 


Giving caſh for bills cannot be ſtrictly reduced to 


this head: becauſe he, who gives the caſh and takes 


the bill, gives ſomething. more than the caſh: he gives 
his trouble in negot Ati gthe bill, and runs ſome haz * 
if the ſeveral partys concerned in the bill ſhould be- 
come inſolvent, whilſt it is in his hands. So that, if we 
conſider the bill as money, he for this money gives his 


own money ind his work belides, and Jock likewile i in 
ſome ſort enſure the bill. 


The comradt is fil ef the Cane fort; when asg l. 
given for goods; and the name of this contract is buy- 
ing and ſelling. The money and the goods are the 


matter of the contract; and the contract ſhares thin RT 
matter, or divides it, between the partys conce | 


and gives each of them property in his oa 
Of the ſame ſort are thoſt contracts, in which the uſe 
of goods is given for the uſe of goods: as if, for in- 


ſtance, a perſon has the uſe of my houſe in town, and 


I, in exchange, have the uſe of his houſe in the coun · 
try. The uſe of the houſes is the matter of the contract; 
and it is the buſineſs of the contract to ſhare this mat- 
ter between the gy —_— to ſi hid! TED 
claims upon it. 


In like manner the uſe of qqvide may ile alien fs | 


money: This contract is ſtill of the ſame ſort, and is 


called letting or renting. Nor is it a different contract, 


When the uſe of goods is given for goods, as when I 


et my eftare,-and-bargain io receive the rent of it in 
cattle, or wheat, or malt; 


iv nor poſtble'o eaten; senen 5 
which ſhare the matter between the contracting partys, 
W of contracts, — 


1 uſefub ſervices are a er 
are as numberleſs as the actions are, by which one man 
can promote the pleaſure; or proſit of another. In ge- 
neral we may obſerve, that in all. theſe contracts the 
work or ſervice on both ſides is the matter. of the con · 
trat; and that the effect of the contract is to aſſign to 
each party the work, which he is to do, and g0 give 

the othera claim upon him to do it. Contracts there · 

fore, which are purely of this ſort, ſo that things, are 

in no peſpect any part of the matter of them, are mu- 
tuab aljenations of liberty: each party obliges himſelf 
to do ſome work for the benefit of the other, or each 

patty gives the other a demand upon his perſon. . 

Under choahind bead, where things are exchanged for | 
beneficial ſervices; though the beneficial ſervices, which 
maybe: „are numberleſs, yet the things, 
which are e ſer vice, muſt be goods either 
moveable or immoveable, or money, or the uſe cither 
goods or of money. The: beneficial ſervices and the 
things to be given for them are the matter- of ſuch 
contracts: and the effect of the contract is to aſſign | 
each party his ſhare of this matter, or to ſettle what 
thingpone of the partys ſhall have a right to claim, and 
what ſervices in return the other ſhall be entitled to. 

When money is given by one party in conſideration of 

the ether partys undertaking | to preſerve his. goods 

from accidents, it is called enſurance. When money is 

Ser fir common or daily work 1 

inn ; 97 be moto gri% 2-401 ur! 

- wiHhe i I anos 1 

ſuch as make the matter common to the partys cat 

5 Fe cemed: in them, or give the contracting partys æ com. 

non claim ro. «The — — 


"op - 


J ; * 
* 


game have a common claim, till the wager is decided 


the right, which-the fortunate 


N 2 . 2 0 —: m ¼ͤ en es 


* — where one of them is — 5 
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ese ere When'two or madre. 
join money; or goods, or labour, oral} of: 
rhdſe together; and agree to give each other a common» 
ren e e eee ae dane, 
agers; or gaming of any fort, come under⸗ the 


*— partnEhip:” The falsks, tat is, the mme 
or 


goods laid down on eth! de, are à joynt ſtotlo 
upon 'whicH 'the purtys concerned in the wager or = 


or che game is over: This partnerſnip was originally 
intended tõ be of no longer continuànce r the paH¼es 
agreed from the firſt; thut ſoine undertuin event ſhaulch 
put an end ts it in fuxti amanner, thath hen ivends/ che: 
ftock which was in common before;ſhalt not be dividid, 
but ſhall become ti ſole f one of them 
Lots indeed ar82mutievaſeuf in other inſtaneesg 
where chere is hõ partnerſhip, and no ſuch comme 
ſock : but then in theſe inſtances there is no cantraſt: 
If a nation ſhould determine itſeif by lot in making 
choice of judges, in the aſſigning of provinces, on 
the diſpoſal of any other offices, this is no contract 
it is only the method; which the publiele fixes; upon 
for chuſing one put of many competitors, in order t 
avoid the ilb will of thoſe, who are diſappointed: and 
competitor has to 
office, does not ariſe from any other contract but this ; 
appointment of the public. bots eine jw mort | 
K. Contracts are} in ſubject to the lac I 
lame rules with promiſes: all ** partys contracting ps ha 
muſt have the uſe of their underſtanding and of their ;, 
vill or orherwiſe the contra: will be void. Hay al 2 
the partys muſt have theſe becauſe, u '* 4 
mutual obligation of the partys on both ſides is eſſentia! 
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of obliging himſelf the other.cannot be obliged. In 

what manner fear or error affects a contract will ap- 

pear from taking a more particular vie w of the _ 

t naturally required in all mutual contracts. 

What the XI. *It has been ſhewn already, that neither of 

| ws ures} the partys in a contract can claim any. right by. virtue 

in con- Of it, which the « other does not conſent to transfer to 

ai him. And it appears from the nature of contracts of 

mutual benefit, that neither of the partys has, or can 

be ſuppoſed to have, any deſign or intention of tranſ- 

fering any right to the other without receiving an 

equivalent, From hence it follows, that, when either 

party has received more, than he has given an equiva- 


lent for, he has received what the other never deſign- 


ed or conſented ſhould be his: and conſequently, as 


he has no claim to what he has ſo received, the con- 


tract is either void or muſt be corrected, that ſo he, 
who has too little, may either have his own again, or 
dme! have amends made to him. 

It may indeed be ſaid, when I had . od 
and have paid the money for them, that, by my act 
of parting with my money and taking the goods, 1 
planely ſhewed my conſent to transfer my property in 
che money to the ſeller, upon condition of his trans- 

ferring his property in the goods to me. But the an- 
ſwer to this is obvious: in buying and felling, it 13 
well known, from the very nature of the contract, 
1 | though our words may not expreſs ſo much, chat 
neither the buyer not the ſeller intend to give each 
other any thing, as matter of mere bounty, but-only 
later upon ſuppoſition of each receiving an equivalent far 
„what he gives. If therefore 1 2 
* | Mews" in my pit nope _ 


4 Grot. ibid. 7 VIII, 
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upon which alone I conſented that the money ſhould 


right to it, unleſs I conſented to give him ſuch right 
and I never conſented to give him ſuch right, but 
under the condition juſt now mentioned. In like 


is nothing of mere bounty in contracts of this: ſort; 
each party deſigns to receive as much benefit, as he 


or lands receives of me, I conſent to make it his, up- 
on ſuppoſition that I receive the value of it in the uſe 
of his eſtate. If then this ſuppoſition fails, though he 
may have gotten poſſeſſion of my money, it is not his; 
becauſe it cannot be his without my conſent, and I con · 
ſented to make it his, only upon ſuppoſition of my re- 
ceiving an equivalent, which J have not received. 
The ſame reaſoning may be applyed to other contracts. 
If I hire a mans work or ſervice; this is not matter of 
favour or bounty on either ſide. The nature of the 
contract ſhews therefore, that I deſign to receive an 
equivalent for the wages, which I am to give him: 
| and. conſequently. that I conſent to make the wages 
his, or to give him property in my money, only upon 
this condition. Unleſs then I do receive an equivalent 
for my money, the condition fails, upon which alone 
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lent 


be his. For this reaſon, though he may be in | 
of the money, he has no right to it: he can have no 


manner, if I hire a houſe or lands, that is, if I pur 
chaſe the uſe of them; my intention, according to the ” 
nature of this contract, is, that I will give the owner 
nothing without receiving an equivalent for it. There 


be has no claim to the wages, for which we batgained. 
Nom in order as far as may be to ſecure an equiva- 


07 | 
ry 


gives. Whatever rent therefore the owner of the houſe, 


Ws 
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lent to each party, in contracts of mutual benefit; it is 
neceſſary, that they ſhould treat with one another up- 
on an equal footing; and their thus treating upon an 
equal footing is what we call the equality required in 
contracts. This equality relates either to the acts or to 
the matter of the contract. The acts, in which equa- 
liry is required, are either thoſe, which are previous 
to the contract, or the principal act of contracting. 
Equality XII. Before the contract is entered upon, it is 
| — WP previouſly requiſite, that each party ſhould be equal to 
a, re- the other as to his knowledge, or that whatever faults 
now. One of them knows of, in the thing or the ſervice, con- 
ledge and cerning which they are about to bargain, he ſhould diſ- 
freedow. ver them to the other. For any fault inthe matter of 
the contract, which either party deſignedly concealed 
from the other, will make the contract void, by pre- 
venting the other from receiving his equivalent. 
You ſell me goods at a certain price, which would 
indeed be the true price of the goods, provided they 
had no concealed faults, but you know that they 
have ſuch faults, and do not diſcover them. The 
goods then are not worth the price which you ſet 
upon them: and as I deſigned to give you ſuch a 
price for them, only upon ſuppoſition of their being 
worth it: I transfer the property in the purchaſc- 
money to you, only upon this ſuppoſition : and con- 
ſequently, as this ſuppoſition is a condition of the 
 .._  aransfer, there is no transfer at all, unleſs the ſuppo- 
- firion is true; and if you keep the moneys you keep 
; what! is not your own, 
Ho far common practice in buying . ſelling may 
me prejudiced you againſt this concluſion, I cannot 
tell. However to ſhew you the reaſonableneſs of it, | 


will apply it to a fimilar inſtance in another fort of 
Chuontract. 


ES S 


© Grot. ibid. ( Ix. 
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contract. I hire you to do ſome particular 1 work; vou, | 
at the time of letting yourſelf, labour under lome 


diſtemper or other infitmity, which yau. conceal from 
me, 0 as to be diſabled by. it from doing the work. 


for which I hire you. It will, imagine be allowed, - 


that, as ſoon as L.diſcaver you to be diſabled, the bars 
gain will de void that you have no claim to the 
wages, for which we bargained; and that, if I paid 
you them beforehand, you ought in juſtice to return 
them. What then is the reaſon why you have ng 
claim to theſe wages? is not it becauſe your worłæ is not 
worth what J ſuppoſed it to be worth, and conſequent- 


h! in this contract I cannot. receive my equivalent? If 


this ooncluſion is well grounded, when I purchaſe your. 


work, what ſhould. make it doubtful, when I purchaſe. 


your goods? If you have impoſed upon me, by,con- 
cealing their faults, and they are not worth what I give. 
for them; you have then no more right to the pur- 
chaſe · money, than you would have had to your wages, 
if I had hired you for work, and by any, concealed. 
weakneſs you were diſabled from doing that work. You. 
will ſay perhaps, that in letting out your ſervice, you. 


bargain for ſo much work, and conſequently,. that, if 


you cannot do the work, the bargain is void; becauſe. 
you fail of performing your part of it. And I may. re- 
ply, that in ſelling your goods for ſuch a price, as they 
would have been worth, if they had been free from the. 
concealed faults, you bargain for goods of ſuch a value, 
and conſequently, that if the concealed faults make 
them of leſs. value, the bargain is. void, becauſe you 
ful of performing your part of it. 42228 


When the partys are equal as to their ken nowledge. of 


the Ge ſoaks either of goods to be purchaſed, ox of 15 


ale of goods, or of beneficial ſervices ro be hired; * 
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. FE purchaſer or hirer is willing, notwithſtanding what 


he knows about the matter of the contract, to enter 
upon a bargain; theſe faults, which are ſo known, 
cannot afterwards be a ſufficient reaſon for ſetting the 
barggin aſide. 

We have hitherto ſuppoſed the inequality, as to 
knowledge, to be on the fide of the purchaſer or hirer, 
and have ſhewn by what means ſuch inequality will 
make the contract void. But it is to be remembered 
that a like inequality on the ſide of the ſeller or letter 
will have the ſame effect, for the ſame reaſons. 

If I know of advantages or perfections in a mans 
goods, which he is ignorant of, and when I am about 
to bargain with him for thoſe goods, or for the uſe of 
them, conceal from him what I know of the matter; 
and ſo give him leſs for what I purchaſe of him than 
the thing is worth; I have no more right to the thing 
fo purchaſed, than he in the oppoſite circumſtances 
would have had to my money. 

As it is requiſite previouſly to the contract, that the 
partys ſhould be equal as to their knowledge of the 

faults or excellencies of the thing, about which they are 

going to bargain; ſo it is likewiſe requiſite, that they 
ſhould be ſo far equal as to their freedom of choice, 
that neither of them ought to make uſe of any unjuſt 
threatenings to force the other, through fear, to contract 
or bargain with him. In ſuch an inequality as this the 
party by an act of injuſtice hinders the other from re- 
ceiving his equivalent: and no act of injuſtice can give 
him a right to the difference. 

If the fear of one party was juſt, or if, though it 
vas unjuſt, it aroſe from ſome other quarter, and was 
not at all owing to the party, with whom be 

bargains, I ſhould then determine otherwiſe. Becauſe, 


though 
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though the perſon, who is in ſuch fear, does not re- 
ceive his equivalent in the ſpecial matter of the con- 
tract, ſuch as the goods purchaſed, or the work hired, 
yet he receives the difference in being relieved from 
his fears: and as there is no injuſtice, on the part of 
him, from whom ſuch relief comes, there is nothing | 
to hinder him from claiming the difference,  _ "I 
XIII. In the principal act, which is the very act Rag gh, 4 
of bargaining, it is requiſite that the partys ſhould pa" 
again be equal in their knowledge, as to the true price act relates 
of the goods, or the uſe, or the ſervice, about which nag 
they are bargaining z ſo that the purchaſer may not the price. 
impoſe on the ſeller, by under-rating the thing to be 
diſpoſed of, nor the ſeller, on the other hand, impoſe 
on the purchaſer, by ſetting too high a price upon it. 
If the ſeller, by being better informed about the true 
price of the thing, than the purchaſer is, ſhould obtain 
more for it, than it is worth; or if on the other hand, 
for want of this equality in knowledge, the purchaſer 
| ſhould give him too little; in either caſe one of them 
has not received his equivalent: and this want of an 
equivalent on either ſide is ſufficient to make the con- 
tract void, for the reaſon ſo often alledged already: 
the party, who has received too little, intended to 
transfer his right in the thing, which he is diſpoſing 
of, only upon ſuppoſition of receiving what is of 
equal value; his right in it therefore being transferred 
upon this ſuppoſition, and not otherwiſe, the party, 
who has not given him an equivalent, has gained no 
right by the bargain. 3 5 : 
That a knowledge of the intrinſic faults or excellen- 
cies, in the matter of a contract, is different from a 
knowledge of the true price; or that what Grotius 
calls equality in the acts previous to the bargain, is 
„ 


* 
* 


i Grot. ibid. 5 IX. 
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different from what he calls equality in the principal 


act of bargaining, will appear preſently, when we come 


to conſider by what means the price of goods or la- 


bour is varyed, and to ſhew, that though the parti 
cular intrinſic faults or excellencies of the matter may 


and do make a difference in the price; yet there are 


many other cauſes, which will vary it, where thoſe 
faults or excellencies are out of the queſtion. 

Grotius, when he is treating about the equality 
required in contracts, propoſes to examine a queſtion, 
which Cicero has ſtarted, concerning a merchant, 
who had tranſported corn from Alexandria to Rhodes, 


at a time when the Rhodians were in great want 


of it, and corn fold very dear at their markets, 


The merchant is ſuppoſed to know, at the ſame time, 


that a large fleet of merchant-ſhips laden with corn, 


were actually in their way from the ſame port, and 


deſtined for Rhodes. And the queſtion is, whether, 


as the knowledge of this circumſtance would have 
made the markets fall, he was obliged to diſcover it 


to the Rhodians, or whether he might take the ad- 
vantage of their ignorance, and fell his own corn at 2 


better price, than it would have brought, if they had 


known, that ſo large a ſupply was near at hand. 
Grotius determines, that, whatever kindneſs or bene- 
volence might ſuggeſt to him, he might conliſtently 


with juſtice conceal this circumſtance ; becauſe though 


the ſeller is obliged to diſcover all the faults, which he 


knew of, and the buyer did not know of in the goods 


themſelves, yet there is not the ſame obligation upon him 
to diſcover all the accidental circumſtances relating to 
them. But it ſeems very difficult to find out the dit- 
ference between theſe two ſorts of concealment: there 
appears to be the ſame want of an equivalent on ” 
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ſide of the e when the ſeller takes more of bim 
than the goods are worth, whether this advantage is 
made by concealing any intrinſic fault in the goods them - 
ſelves, or by concealing any accidental circumſtances, 
which would leſſen the value of them to the buyer. 
In fact, if Grotius had examined this queſtion under 
its proper head, he would have determined otherwiſe | 
upon it, than he has done. He examined it, when he 
vas conſidering the requiſite equality in the knowledge 
of the contracting parties, in thoſe acts, which go 
before the contract; and as this equality reſpects only 
the intrinſic faults of the goods themſelves, it cer- 
tainly does not include an equality in their knowledge 

| of any accidental circumſtances. But the proper place 
for examining this queſtion is, when we are conſider- 
ing the equality of knowledge, which is required i in 
the principal act, or in reſpect of the true price of 
the goods, For if it is neceſſary, that the price ſhould 
be a fair one; it is neceſſary likewiſe, that each party, 
in order to judge whether it is a fair one or not, ſhould 
be equally informed about all the accidental circum- 
ſtances, upon which the true price of the goods de- 
pends. And if the merchant aſked as high a price, 
when he knew of the ſupply, that was coming, as he 
would have aſked, if there had been no ſuch ſupply 
near at hand, he knowingly aſked more than, in thoſe 
circumſtances, his goods were worth, and more than 
the purchaſers would have given him, if they had 
known as much as he did. The purchaſers therefore, 
if they gave him his price, did not receive their equi- 


valent; and this is inconſiſtent with the nature of all * | 
contracts of mutual benefit. | | 
XIV. * But ſuppoſe the buyer and the ſeller to have age 

dealt fairly with one another, both in the n and 1 
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tofaultsin in the principal acts, ſuppoſe them tO have been ſo far 
3 . equal in their knowledge, as that neither of them has 


de price concealed any intrinſic faults, which he knew of in the 
4 8 goods, nor has deſignedly rated them either too high 
party. too low; yet ſtill there may be an inequality i in the 
rank of the contract; there might be faults in it, 

which neither of them knew of, or they might either 

of them ſet a falſe price without deſigning it. By this 

means one of the partys will nat receive his equivalent: 

and as he parted with his own right in the money or 

goods, and transferred it to the other, only upon ſup- 

poſition of receiving an equivalent; upon failure of 

this ſuppoſition nothing is done; he has parted with no 

right, and conſequently the other 1 en none by 

the bargain. _ 

3 Want of XV. There are indeed Ge ways of buying and 
= £99 felling, as by auction or inch of candle, in which the 
= ſopplied want of an equivalent on either fide will not affect the 
= in 2ufti- contract. But then this want is provided againſt by a 
= tacit agreement of the partys beforehand. He, who 
puts his goods up to auction, ſignifys by ſo doing, that 

. he will get as much for them as he can ; whilſt they, 

= who bid for the goods, tacitly conſent to his propoſal. 
li And though, in ſome particular bargains, he may per- 
4 haps receive too much; yet it is ſuppoſed, that upon 
the whole this inequality will be made up : becauſe as 
his intention 1s to get as great a price, as he can; ſo he is 
underſtood to ſignify at the ſame time, that he will be 
ſatisfyed with as little, as the purchaſers chuſe to give. 
price of XVI. As one part of the equality required in con- 
1 * tracts relates to the ſetting a fair price upon the things 
what itis, or the work, that are to be diſpoſed of by them it 
= and how may not be improper, before we go on to the farther 
eu. conſideration of contracts, to lay ſomething concerning 

þ the notion of price, and the variations of i it. 


2 Grok, ibid. ] XIV. 
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The price of thingy thejr comparative vihus in _ 
ſee of one another, 13 

The wants of mankind, either real or imaginary, are 
the foundation of the price both of things and of la- 


bour. Such things, as no perſon either really wants, 


or fancies himſelf ro want, will have no value at all, 


and conſequently can have no relative value in compe- 


riſon with other things. 
Now fince the want, that 3 have of thing, is 
the true cauſe of its having any price at all the price 


of things muſt neceſſarily vary as the want of them va- 


rys: in proportion as mankind want them more or leſs, 
their price, that is, their comparative value in reſpect 
of one another, will be greater or ſmaller, We will 
firſt conſider how the price of things varys, where man- 
kind are in real want of them. Things are more or leſs 
wanted in proportion as they are more or leſs uſeful. 
Upon this account, if all other circumſtances are equal, 
things, which are the moſt uſeful, will bear the higheſt 
price, and things, which are the leaſt OY will hear 
the loweſt, | | 
hut then our want of ſuch things, as are of real aſe 
to us, does not fiſe or fall in proportion to their uſeful- 
nels only, but in proportion likewiſe to the difficulty 
of obtaining them. For where two things are qually 
uſeful, or equally neceſſary, fo that in this reſpect our 
wants of them both are equal; yet in another reſpect 
our wants of them will be greater or leſs in pro- 
portion to the difficulty or eaſe of obtaining them: | 
becauſe, where the uſefulneſs of a thing is given, 
our want of it will be greater or ſmaller in p N 
tion as we feel that want more or leſs: and to 
vants are felt the moſt, which are of the 
continuance, and thoſe are felt the leaſt, which ——_ 
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5 the ſhorteſt... -Bur ſince, that want, which is the moſt 
. . - difficult to ſupply, . will commonly continue the 
8 longeſt, and will: therefore be felt the . moſt, it is 


upon this account the greateſt; whilſt another want, 


Which way in itſelf be equal to the former, but is 
the moſt eaſy to ſupply, will commonly paſs off the 
ſooneſt, and being therefore felt the leaſt, will for this 


reaſon be the ſmalleſt. But the comparative value ot 
price of things riſes or falls in proportion as our wants 


of them are greater or leſs. Therefore where things are : 
equally uſeful, thoſe, which are moſt difficult to be 


procured, will bear a higher price, than thoſe, which 
may be procured more eaſily. 


The difficulty or eaſe of procuring a thing depends 


upon two circumſtances. firſt upon the ſcarcity or 
plen ty of the thing i itſelf, and ſecondly upon the greater 
or ſmaller number of perſons, who want it at.the ſame 
time. In a certain number of purchaſers, if there is 


great plenty of a thing, it is eaſily procured, and this 


will make it cheaper; if there is not much of it, we 
ſhall find ſome difficulty in procuring it, and this will 


make it dearer. Where only a certain quantity of a 


thing i: is to be had, there will be more difficulty in 
procuring as much of it as we want, when a 
great number want it at the ſame time; and this 
will raiſe the price of it: if there are fewer, wha 
want it at the ſame time, thoſe, who want it, may be 
more eaſily ſupplyed, and this will bring the price 


of it down lower. 


pon the whole then, the want of a thing i is the 
foundation of its price; and conſequently the price will 
vary as the want varys. But either the want, or the 
ptice i! in conſequence of the want, will depend partly 
vp oh n the Rouge © of the thing, and partly upon the 


difficult | 
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fame, upon the demand that there is for it. 

What has been ſaid of the price of things, may be 
app)yed 1 to the price of labour; in order to ſhew, that 
the comparative value, which is founded in the want, 
that we have for it, will depend ultimately upon the 
uſefulneſs of ſuch labour, upon the number of hands, 


is for it. In proportion as the uſe of it is greater, as 
there are fewer hands to be procured, or a greater de- 
mand for what hands are t6 be gotten, the price of it 
will be higher: and ſo, on the contrary, in oppoſite 
circumſtances the price will be lower. 

In the purchaſe of goods, which have been manufa- 
Aured, the price depends partly upon the price of the 


manufactured. But here again it is the want of ſuch 
goods, and conſequently of ſuch materials, and ſuch 
workmanſhip, that is the original foundation of their 


price has been ſeen already, 


Under the head of real wants we and what is is ne- 
ceſſary for the ſupport and common convenience of 


— 


, education, medicines, 8c. But there are other 
wants, which we may call ordinary ones: and under 
this head we include whatever may adminiſter to a mans 
needleſs, but innocent, pleaſure or entertainment 3 as 


"ig preluppoſed, he re fab hinge ag . 


chem, 


difficulty of procuring it; and this difficulty depends 


upon the quantity of the thing, and partly upon 
2 of purchaſers, or, which amounts to che | 


that may be procured, and upon the demand, that there 


materials, out of which they are made, and partly up- 
on the price of that labour or work, by which they are 


pfice; and in what manner this want will vary their 


mans life, according to the rank or ſtation, in which 
each perſon is placed ; as food, cloathing, a dwelling, 


paintings, ſtatues, plate, jewels, &c. Theſe wants be- 


% 1 
42 
= 

- * 

A = : 

5 2 * f 
217 3 
F 

5 

4 


— - ok Ef 


G4 22 - a 


— — 


2 een 


2. ———— 2 4 


AD GA DS oo ger DOTS 


-—: maſk XVII. None of theſe let; upon which the 
markez Pref mer or of labour depends, can b rode 


TY  INSTITUTE'S! OF 2 Bt 
| | or of the labour, which muſt be employed about 
thoſe things, is varyed i in the ſame manner and in the 
ſame proportion with the price of muck things,” as are 
neceſſary to ſupply our real wants, : of ſuch labour 
as is of real uſe. Things of this FOR will be dearer, as 
the taſte for them runs higher, that is, as their ſuppo- 
ſed uſefulneſs is greater; or as they are more difficult 
to be procured ;; that-is, as the want of them is more 
felt: and the difficulty of procuring them will be 
greater, as the quantity of them, which can be had is 
leſs, or as there arp eee "FRG __ N them at 
" tho! ſame; Hines rh 
x: Grotius gf other circu ada which arent 
the price of things, reckons the trouble or expence of 
the-merchant; who prooures them; for which, he ſays, 
allowance is to be made in the price of the goods fo 
procured. But theſe two circumſtances are not diſtinct 
from what have been mentioned already, and may ea· 
ſily be reſolved into one or other of them. If the mer. 
chant is at any expence, beſides Paying wages to thoſe, 
who are employed in procuring them, which wages 
are the price of labbur; ſuch expence is a part of the 
tu. al original purchaſa - money, which he paid for them. 
1 eee that allowance is to be made to him for 
- [= expences- of this ſort, is no more than ſaying, that as 
TS. be buys dearer, he muſt ſell dearer. Bur what makes 
ity buy dearer; unleſs it is either the uſefulneſs of the 
| . or the difficulty of proeuring them, which dif- 
ſiculty depends upon their ſcarcity; or upon the de- 
n ſo that at laſt, if the 
Price of his goods is high, 5 one of the reaſons 
aſſigned. Noise n e 
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to any mathematical certainty. It is impoſſible huh 
termine with exactneſs the comparative degtee of their 
uſefulneſs, or of their ſcarcity, or of the demand, that 
there is for them. The price therefore neither of 
goods nor of labour can be ſo preciſely ſettled, as to 
allow of no latitude. No one can ſay, that this, or 


that, is ſo exactly what they are worth, that if the 
ſeller takes more, he takes too much; or if the buyer 


gives leſs, he gives too little. The general rule of 
price is what we call the market · price, by wh.ch'we 
mean the price, that men, in that place, at that time, 
and in thoſe circumſtances, are commonly willing 
and have been uſed to give. But this is a very lax 
rule; and the price of things or of labour, when ads 
juſted by it, may well admit of theſe three degrees, 
the higheſt price, the loweſt n ae the wy reer, 
or middle price. | - SONY 


Civil laws indeed beg nh mene * fix the 
price both of goods and of labour: and when their 
price is thus fixed, whatever exceeds that meaſure is 
too much, and whatever falls ſhort of it is too little. 

XVIII. There are ſome extraordinary circumſtances, N 
which may reaſonably allow us to fix a higher price din oy 
upon our goods, than the market-price. But even gances 
theſe extraordinary circumſtances may be reduced to allow to 
one of the principles already mentioned, the uſefulneſs; goo 


under which I include the imaginary. ner als | f 


real uſes, the ſcarcity, or the demand. 10 0008 

Theſe principles appear in e a r and 
in whatever ſhape they appear, they vary the prioe of 
goods, You have goods, which you want to diſpoſe; 
of, and which I have no occaſion for; but to obligs 


you, I am willing to buy them, It is plane then, both al 
ran Un i | 


« — 
9 
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fie to part with them, and that e 
uſe to me, by the ſuppoſition of my having no occa- 
ſion for them. In this ſituation I expect to buy them 
at a lower price than ordinary: and the N why! 
ſhould buy them ſo, is the ſmall. 0! of them either to 
the buyer or the ſeller. _ 

Tou have goods, which are very uſeful to you, 
and which wopld likewiſe be particularly uſeful to me: 


and you fell me theſe goods merely to oblige me, 
11.1 There is, by the ſuppoſition, ſome extraordinary uſe- 
flulneſs of the goods both to the buyer and the ſeller; 


and upon * account. you er an extraordinary price 
them. 

_ © Yau have an lens kick: came to you from your 

anoeſiars; and this circumſtance makes you fond of it; 


the. poſſeſſion of it gives you more pleaſure, than if | 


you had acquired i it any other way. A particular fond 


neſs of this ſort is indeed but an imaginary uſefulneſs; 


but it is ſuch an one, that, if I want to buy the eſtate, 
you have no reaſon ta part with it, unleſs I am willing 


to give you a higher price, than you would have aſked 


. Otherwiſe, or than the eſtate would have been worth, 

between buyer and ſeller, if it had nat. been attended 
-_ _ - with this circumſtance, 

If you. could have made any particular advantage 
of your goods by keeping them yourſelf, or if you 
mall ſuffer any particular damage by parting with 

them; then, beſides the ordinary price, you 


to have this advantage or this damage made up W 


you; and upon this account you aſk an extraordinary 
price for your goods. Here again the price is raiſed 
| by the bet. uſefulneſs of the goods to you. 

Ir is ſome loſs to you, if I delay the payment of the 


 purchaſe-money, when I buy your goods: for cll tc 
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payment is made you have no uſe of the money. a6 


delay of payment therefore.is a reafon for. your ſelling 
your goods dearer, than if I had made prompt pay= 
ment. Money paid ſometime hence is not ſo uſeful to 
you, as money paid juſt now would be: what there- 
fore is wanting in the uſefulneſs of money ſo paid, 
muſt be made up in the quantity of it. 
XIX. In bartering, where goods ate to be compared Advan- 
immediately with goods; there is more difficulty in ce 
adjuſting the price, than in buying and ſelling with duction of 
money: becauſe in ſuch bartering the value of the money. 
goods on both ſides is to be eſtimated. Whereas in 
buying and ſelling for money, the value of the money. 
is already ſettled; and nothing is to be eſtimated but 
the comparative valbe of this ſtandard and the goods, 
which are to be purchaſed. My meaning is, that 
ſuch goods, as are not frequently exchanged for ont 
another, will be uncertain in their price: but money; 
which is in conſtant commerce, and is exchanged ever 
day for goods of all ſorts, will by ſuch uſe have its 
comparative value ſo well ſettled, that we may without 
much difficulty, upon every occaſion, not only deter: 
mine how much goods we ought to receive in exchange 
for how much money, but may apply it as a comm 
ſtandard or meaſure to compare the value of goods N 
one ſort with the value of goods of another ſort. 255 his 
ve may reckon as one of the advantages arifing from 
the introduction of money: the conſtant uſe of it in. 
exchange makes it a ſtandard of price; by which, te 
comparative value. of goods is mote readily adjuſted 
| than it could have been otherwiſe. 4 
A ſecond advantage ariſing from the. introdu on 
of money is, that by the help of it we may commonly 
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| the procure OY want: whereas; if all out 
ment riches 
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of one fort, we might want thoſe of another ſort, with- 


out being able. to get them in exchange. I might have 


great plenty of corn; but if I had occaſion for ſheep 


or. oxen, though you. had plenty of them, you might 
not be willing to barter them for my corn: becauſe 
you might have more corn of your own already, than 


vou wanted. In the mean time you might have oc- 


caſion for wine, and would be glad to exchange your 


ſheep or oxen for it, if J had any. But as I have none, 
I am forced to keep my own corn, and cannot procure 


for it what, I want, and what, if I had any goods, 


which would ſuit your convenience, you would ſupply 


me with: in the mean time you are ſubject to the 


ſame! inconvenience; if they, who have wine to ſpare, 
liave no occaſion. for ſheep or oxen. This inconve- 
nience 18 remedyed by the uſe of a current ſtandard, 
which. all men are ready to take one of another, 
Though you would not part with your ſheep Or oxen 
for my corn, becauſe you do not want it; yet you wil 
readily: part with them for my money, as you know, 
that they, who would not let you have wine for ſheep 
or oxen, will let you haye it for this money, which they 
can pals off again in the ſame manner, and procure in 
exchange for it ſuch things as they want. 

A third adyantage ariſing from the introduction of 
money is, that it lies in a little compaſs, and is there- 
fore better fitted for commerce than bulky goods would 
be. I have great numbers of cattle, and ſhould be 
willing to exchange them, if I could, for wine : but 
no perſon near me has any to diſpoſe of; perhaps none 
is produced in the country where I live. If then | 
would have it, I muſt go from home for it: and it 
would. be vaſt trouble, if indeed it was: mm 
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drive or convey my cattle to och a diſtance; © A :..- 
money lies in a leſs compaſs, and is eaſily cartyed 
from place to place : it will therefore make! the e 
change much eaſier to me. Though 1 could not tors 
vey my cattle ſo far I can get money for them nearet 
home, and can caſily\convey the money to che Place; 
where I want to make the purchaſe of win 
As it is one advantage ariſing from the introdu⸗ 
ction of money, that a great valle lies in a'natrow | 
compaſs; ſo we; may reckon it a fourth advantage, 
that we can reduce it into parts, Which are of 'ſnia 
value, much more readily than we can moſt forts of 
goods. I have more horſes,” than 1 want; hüt have 
occaſion for a ſheep, which is worth much leſs; than 
any one of my horſes, I cannot therefore get what I 
want, but at a great diſadvantage : ' becauſe 'T' have 
nothing to give in exchange for it, but What vaſtly 
exceeds it in. value. The introduction of money has 
NP this inconvenience.; Though I coüld Hot 
divide the horſe, ſo as to give no more, than the ſhet 
is worth; yet I can, when I have fold him, divide the 
money, and procure what I Won: Wr Siving too 
much for it. e 
A fifth advantage arifing from the introduStion of 
money is, that we may keep it more eaſily than we 
could have kept moſt ſorts of moveable goods. When 
we have taken it in exchange, there is no danger of its 
| waſting or periſhing in our hands, before we ſhall have 
occaſion to part with it again. Cattle would die; fruit 
would rot; corn, or wine would ſpoil ; but money 
may be kept for any length of time without being the 
worſe for it. 
XX. If the advantages, which I have been like Metal 
tioning, were propoſed i in the introduction of money, the men 
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proper to make it of. As it is deſigned to be the 
ſtandard of price, a common meaſure, by which to 
compare the ſeveral values of other things with one 


another; the materials, of which it is made, ſhould 


be as ſteady, as poſſible, in their own value; the uſe- 
fulneſs of them, their ſcarcity, and the demand for then 
ſhould be as little liable to variation, as may be. 

© Secondly; money is intended to be current amongſt 


all thoſe, who have any intercourſe of commerce with 


one another, ſo that any perſon will readily take it in 
exchange for ſuch goods, as he can ſpare ; becauſe he 
knows beforehand, that others will take it in like man- 


ner of him again: for this reaſon the materials, that it 


is made of, ſhould be ſuch, as in the opinion of thoſe, 
who have ſuch intercourſe, have ſome uſefulneſs and 
conſequently ſome value, either real or imaginary. 
Paper ar leather, or any thing elſe, which has no fuck 
intrinſic value, either real or imaginary, will be cur- 
rent no farther, than the credit of the perſon goes, 


who vents chem, and makes himſelf anſwerable to 


take them at any time in exchange: nor will they be 
Current even fo far, unleſs he makes himſelf anſwerable 


' likewiſe to exchange them for what will be current 


with every body. Suppoſe a man to circulate bills, 
Which were payable by him Upon demand, but were 
to be paid when demanded, in corn, or in wool: thoſe 
bills would not be current, as far as his credit would 
go: all perſons, who might otherwiſe be ready to truſt 
him, would not be willing to take ſuch bills in ex- 
change: no one indeed would take them who might 
poſſibly not be able to exchange them with any body, 
beſides the firſt drawer of the bills: becauſe no one 
would care to be forced to take corn or wool, at 3 


time 
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time when perhaps he may have no occaſion for any, 
or may not know how to diſpoſe of any, if he had it. 
If thoſe bills were payable in money by the drawer, 


then indeed ſuch bills will paſs with all perſons, who 


know they may depend upon his pfomiſe to take 
them again. Such is the neceſſity that the current ex- | 
change amongſt private perſons ſhould be carryed on 

with ſuch materials, as have in themſelves ſome real r 
imaginary value. The authority of civil government 
will reach ſomething farther; it will be able to cir- 
culate uſeleſs materials in common exchange, as far as 
its juriſdiction extends. The ſubjects of the ſame go- 
vernment, in their contracts with one another, may be 

forced by the laws, or where the government has the 
right of coining, and will vent only baſe money, they - 
may be forced, by the neceſſity of the caſe, to take ſuch 
money in the courſe of their common dealings. But 


then foreigners, who are not under the ſame juriſdi> 
| Qtion, nor under the ſame neceſſity, will not take their 


money; becauſe it is worth nothing to them. Nor will 
ſuch foreigners take bills upon the credit even of the 
government ; unleſs thoſe bills are payable in ſuch 


materials, as are worth ſomething in themſelves, and 
ſuch too as. they can circulate again upon account of fg 


ſome intrinſic value either real or imaginary. 
Since a third advantage, ptopoſed by the uſe of 


of which it is made, ſhould be ſuch, as have in them- 
ſelves a high value, either upon account of their great 
uſefulneſs, or their great ſcarcity. Such materials, as 


purpoſe. A ſufficient quantity of what is very uſeful, 


money, is, that what will fetch many goods in 'ex- 
change may lie in a narrow compaſs, the materials, 


have both theſe qualities, would not be proper for the 
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the common occaſions of life to be applyed to the ſole 
purpoſe of exchange: becauſe as much as is r hen 
to this purpoſe becomes uſeleſs to other purpoſes. And 
certainly ſuch materials, as have only the quality of 
great uſefulneſs, but are at the ſame time very plenti- 
ful, will be of too ſmall value to anſwer this defign of 
| Introducing money, which we are now ſpeaking of, 
The beſt materials therefore are ſuch as have little real 
uſefulneſs in themſelves, and have their chief intrinſic 
value given them by ſome imaginary uſefulneſs only; 
ſuch as mankind can do very well without, but ſuch as 
common opinion has made them defirous of having. 
Materials of this ſort may be ſpared from the common 
uſes of life to make money of. And if their value is 
faiſed very high, by the ſcarcity of them; ſuch 2 
quantity of them, as will lie in a narrow compals, will 
fetch many goods in exchange. 
A fourth advantage deſigned by the ztroduAion of 
money, 1 is, that it may be reduced into ſuch ſmall parts, 
as to be exchanged without diſadvantage for things of 
wal value. It is proper therefore to uſe materials of 
different ſorts, ſome of greater ſome of lefler value: 
. becauſe as the laſt-mentioned uſe of money requires, 
that ſome ſhould be made out of very dear miatetials 
h the ſame materials might be made into pieces 
ſome greater and ſome leſſer, yet the leſſer pieces — 
Uther be of too great value to be exchanged upon fair 
terms for cheap goods, or elſe they would be ſo ſmall 
as to be in danger of being loſt, 
Ihe fifth advantage propoſed by the introdudion 
of money is, that it will keep without waſting or ſpoi 
Ing; ſo that he, who takes it in exchange, is in 00 
danger of having it periſh in his hands. And in vier 
* this advantage it is planely requilite, that e 
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ſhould be made of ſuch materials, as will not ally 

wear out, and as are not ſubject to periſh or to be da- 

waged by keeping, 

3 Metals, ſome of them at leaſt, as gold or ſilver, 
will anſwer moſt of theſe purpoſes. Their intrinſic 

uſefulneſs is not very great at any time; fo that there 


4s no danger of any ſuch variations in this uſefulneſs at 


different times, as will make their value uncertain ; and 
the plenty or ſcarcity of them is at all times much the 
fame, unleſs ſome very unlikely or unforeſeen acci- 
dent, ſuch as the-diſcovery of the weſt indies, ſhould 
make an alteration : and as the value of them is ima- 
ginary rather than real, the demand for them will 
commonly be-much the ſame, But then this imaginary 


value being almoſt univerſal, they will be readily cur- 


rent every where in exchange for goods, And as it is 
high at the ſame time, a ſmall quantity of-them will 
bear a great price, or what is worth. much. will lie in a 
narrow compaſs. As this high value ariſes fromopinion 
and ſcarcity, rather than from any real uſefulneſs of 
them; what is wanted to carry on commerce may be 


made into money, without depriving mankind, ia any 


degree, of what they Want to uſe for the purpoſes of 
common life. And we may obſerve by the way, that 
if iron was as ſcarce as gold, it would not be ſo proper 


for the materials of money; notwithſtanding the vey. 


high value, which its known uſefulneſs and its ſu 
ſcarcity would give it: becauſe, i fo little of it wa 
be had, by making money enough out of it to main 


tain a general commerce, more of it would be taken 


from the uſes of common life, than could be well ſpared. 
But gold and filver alone will not anſwer all the deſigns 
of introducing money: their value is rather too high: 
pieces of theſe metals, if they n. 
4 P2 EX» 
| Grot, Ibid. 9 XVII. 1 1 1 
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| 3 without diſadvantage, for ſmall FP CIR | 3 
cheap goods, would be in danger of being loſt: and WM 
upon this account it is neceſſary to make uſe of ſome 
baſer metal, ſuch as copper, for pieces of ſmaller value. 
Any metals may paſs from hand to hand without 
wearing out, and may be well enough kept, as long as 
we pleaſe, without being the worſe for it: but gold 
and filver are the beſt upon this account, as well 43 
upon others ; becauſe they are leſs hurt by keeping 
4 than the other metals are. | 
| Uſezand XXI. After mankind have been led by ſuch reaſons, 
rules of 
© coining. as we have been mentioning, to fix upon metals, as 
the ſtandard of price, and the current matter of general 
exchange; it is plane, that without the aid of civil laws, 
the different value of this or that piece of any metal, 
as of gold for inſtance, can depend upon nothing but 
the different quantity contained in the ſame piece, or 
upon, what is the fame in effect, the different weight 
of it. If a certain quantity of bullion is, in the courſe 
of exchange, worth two ſheep, any civil legiſlator may 
order, if he pleaſes, that all perſons under his juriſdi- 
Etion, ſhall take the ſame quantity of metal, after it is 
coined, in exchange for ſix ſheep. But this rule will 
be of force no farther, than his juriſdiction extends: fo- 
reigners, who are free from his authority, will not re- 
gard ſuch a law, and will eſtimate his coin only by the 
weight of it. And as in coining there muſt be ſome 
allay or mixture of baſer metal, they will have a regard 
to this too, and will eſtimate a given weight of the 
mixed metal by its fineneſs; that i is, by the true 9928 
of pure gold in the coin. 
However, as there would be VE. vodka and 
much time loſt in weighing the metal every time it i 


exchanged, there is a PERL convenience in * by 
me 
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| ſome ſtamp, upon every piece of metal deſigned for 

exchange, what the weight of that piece is, And this 
convenience gave occaſion to the coining of metals. 


Indeed as there is ſome trouble and time ſaved to 


the trader by having every piece of metal, which he 


is to receive, ſo ſtamped; it is but reaſonable, that 


he ſhould make ſome allowance for this convenience. 
So that a piece of money, when coined, is worth ſoime- 


thing more, than the ſame quantity of bullion would 
be. This difference ought not ro be greater than 
what may anſwer the convenience of the trader: be- 
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cauſe no one can be expected, or would be willing, 8 


in the courſe of exchange, to pay for more. An allow- 
ance for ſuch a difference as this is reaſonable on both 


ſides; the coiner expects it, that he may be paid for 


his trouble; and the receivers, one after another, are 
villing to pay it, upon account of the convenience al- 


ready mentioned. The coiner may indeed uſe more 


art and labour, than is neceſſary for the purpoſe de- 
ſigned by coining; and if he does, he has no reaſon to 
expect, that the receiver will allow him for it. Some 


art and labour however is neceſſary : a plane ſimple 
ſtamp would not well anſwer the purpoſe, Care muſt 
be taken to make the ſtamp ſuch, as is 'not eaſily coun- 
terfeited : becauſe otherwiſe baſe metal, or metal under 
weight, might be made to paſs, as if it was pure and 
of due weight, by the help of ſuch a counterfeit ſtamp. 
And care muſt likewiſe be taken to ſtamp or mark ir 


in ſuch a manner, that no part of the metal, after it is 
once ſtamped, can eaſily be taken away, without ef- 


facing the ſtamp, either in whole or in part, ſo as to 
diſcover the fraud. So much art and labour as this 
will be of uſe to the receivers; as the money paſſes 
from one hand to another: and therefore the coiner 


i may 
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| may expect to be paid for it. The value of this art 


and labour is what a piece of metal is worth, when it 
is coined into money, more than an equal weight of 


the ſame metal would be worth in bullion: 


As the ſtamp is deſigned to aſcertain the weight of 


metal, and as money is deſigned to be the matter of 


general exchange ; it is proper, that the bulinels of 
coining ſhould be in the hands of perſons of the molt 
undoubted and of the moſt extenſive credit. The ſtamp 
of a perſon of doubtful character would not induce 
any one to take money ſo ſtamped without weighing 


it: and the ſtamp of a perſon of good credit, if he was 
not much known, would induce only the few, who 


did know him, to take it upon his authority. Upon 
this account money, that is coined by national autho- 


rity, or by the government of each nation, will beſt 


anſwer the purpoſes deſigned by coining. _ 
My ſubject led me to ſay ſomething concerning the 


Price of goods and labour, and the grounds of its 


Uſe of 


money 


variation: and as this engaged me to enquire into the 
uſe and value of money, the reader will, J hope, ex- 
cule me, if this digreſſion has been longer & than he 
expected. 

XXII. The introduction of money occalions ano: 
ther ſeeming variation in the price of goods, beſides 


| varies the thoſe, which we have taken notice of already. k Mo- 


price of 


ney, though it is uſed as the ſtandard of price, by which 
the different values of goods or of labour are compared 
with one another, is not wholly invariable in its own 
price; that is, in reſpect of goods or labour it has not 
always the ſame comparative value. There is not al- 
ways the ſame quantity of money amongſt all man- 
kind, ho have an intercourſe of commerce with one 


another ; and much leſs is there always ge ſame 12 
tity 


& Grot, ibid, $ XIV. 


tity of it current in the ſame nation, or amongſt thoſe, 
who upon account of their nearneſs or other connections 
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have the moſt frequent intercourſe of commerce. The Fs 
ſcarcity of money, xailes its price, and the plenty of it 


ſinks its price; in he fame manner as the ſcarcity or 
plenty of any thing elſe varys the comparative value 
of that thing. If when money is ſcarce, a ſmall quan- 
tity of it is equal, upon the compariſon, to a certain 
quantity of any fort of goods or labour; a greater 


quantity of it, when it is plentiful, will only be equal in 


value to the ſame quantity of the ſame goods or labour. 
A quarter of wheat, which at one time is worth no 
more than two ſhillings, may at another time, in the 


ſame plenty of wheat, be worth forty ſhyllings : nog | 


becauſe there is any alteration either in the intrinſic 
uſefulneſs of wheat, or in the comparative value of it 
with other goods, ſuch as ſheep, cloth, wine, &c; 
but becauſe the quantity of money is altered, ſo as tg 
be twenty times more plentiful at one time than at the 
other; and upon account of this greater plenty twenty 


times any quantity of it, when compared with the | 


| ſame ſort of goods, will be worth no more, or will 
bring in exchange no more of thoſe goods, than the 
ſimple quantity was worth or would have brought in 

2 greater ſcarcity, In caſes of this ſort we aſaally fay, 
| that wheat or any other ſort of goods is grown dearer: 
but the fact is, that money is grown cheaper. Only 
as money is looked upon to be the ſtandard of price, 
and is therefore conſidered as inyariable in its own 


| Pfice; goods or labour ſeem dearer or cheaper, in 


XXIII. Before we leave this ſubje& of mutual 


. 
. 


contracts, it may be proper to ſay ſomething concern» and 


P4 ; | N ing | 


1 Grot, ibid. g XV, 


proportion as more or leſs money muſt be given for 
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. ing ſome of the moſt uſeful contracts of this ſort. Buy. 
ing and ſelling is a very common and well- known 
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contract. But the writers upon natural juriſprudence 6 


4qo not ſeem to haye determined ſome of the queſtions | 
. . arifing upon it with ſufficient -exaineſs. It may be 

aſked at what time the contract of buying and ſelling 
is complete? But before we can anſwer this queſtion, 


jt will be neceſſary for thoſe, who aſk it, to explane 


what they mean by the bargain being complete. The 
bargain may be ſaid to be complete, either when the 


parties are bound, each to the other, to do what they 


have agreed upon; or when the property of the goods 
is actually transferred to the buyer, and the property 
of the money to the. ſeller. 


In the firſt ſenſe the bargain i is. complete, as foon as 
the partys have agreed upon the price: the ſeller has 


. then agreed, that he will part with ſuch a quantity of 


for ſo much money z ; and the buyer has then 


= agreed, that he will part with ſo much money for ſuck 


a quantity of goods. The buyer after this can juſtly 


force the ſeller. to deliver up the goods, and the feller 
can juſtly force the buyer to take the goods and to 
455 pay down the money. But if the matter reſts here, 


it is only a promiſory contract; the bargain is not ſo 


far completed, as to have transferred what was the pro- 


perty of either party to the other. They agreed, that 


| they would transfer this or that; but they have not 
actually transferred it. The demand therefore is jet 


only upon the perſon, to force him to do what he had 
' promiſed: there is no demand upon the thing, till the 


property is actually transferred. If then either the but: 


or the ſeller was to die, before they had proceeded any 


farther, I do not ſee, that the ſurvivor would have any 
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C.xill. NATU in in 
cC.enſequently, that he would have any right . er the = 
heirof the deceaſed 0 tand to the ban. | 
I To complete the bargain fo far, = wo give ck's 
fight, not merely over the perſon, but in the thingg.of 

the other; ſome acts or words are neceſſary denoting 
2 mutual conſent of each to make an actual transferof 


his property to the other. Such a transfer as this is 


ſufficiently expreſſed by the mutual delivery of the 
goods and money. Or it may be expreſſed only by the 
delivery either of the goods or of the money on one 
part, and the acceptance of what is ſo delivered.on te 
other part : becauſe, as. the ſeller, for inſtance, had 
agreed, that he would give the buyer property in ſuch. 
or ſuch goods, in conſideration of ſo much money to 
be paid to himſelf ; if the buyer pays the money, the 
ſeller, by accepting it, mult be underſtood to do what 
be bad before agreed that he would do, upon this 
conſideration. Delivery in part, or giving earneſt, 
has the ſame effect: it is deſigned on the buyers part 
to lignify his will to make an actual transfer of his 
property in the money agreed upon; and the ſeller, 
by taking earneſt, is underſtood to give his actual con- 
ſent to what he had before agreed to do, in conſidera- 
tion of receiving property in the purchaſe-money. In 
the purchaſe of immoveable goods, ſuch as houſes or 
lands, the ſeller, though he cannot deliver the whole 
| thing purchaſed, may by a negative act ſignify his 
conſent to make an actual transfer of the property, 
which he had in ſuch goods. This negative act is his 
ſuffering the buyer, without interrupting him, to take 
| poſſeſſion by ſettling in the houſe, or by cultivating 
the lands, or by letting either of them to ſome other 
perſon, and receiving the rents or profits. The thing 
pond may * be deliyered in * by a poſi- 
tive 
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tive act; as in the ſale of lands by delivering a clod or 


a turf, and in the ſale of houſes by delivering the key. 


The partys may likewiſe transfer their property each 


to the other, in moveable or immoveable goods, or 
in money, by words either ſpoken or written; if in- 
ſtead of engaging in words of future time, that they 
will transfer, they expreſsly declare in words of pre- 


ſent time, that they do transfer their property. Where 


ſuch words of preſent time are made uſe of, the bar - 
gain does not reſt in a promiſe; it does not merely 
give each a claim upon the perſon of the other, 8 
gives actual property in the thing itſelf. 

After the bargain of buying and ſelling is 8 
ſappoſe the thing ſold to remain in the ſellers poſſeſ- 


ion, and whilſt it is ſo, to periſn, or to be any way 


Joſt or damaged; it is farther enquired, whether the 
buyer or the ſeller is to bear the loſs? Here again we 
are to conſider, what is meant by the bargain being 
complete, that is, we are to conſider what ſort of a 


bargain it was, whether it was promifory only, fo that 
in virtue of it the partys had each of them a right 
merely over the perſon of the other; or whether it was 
| ſuch a bargain, as made an actual transfer of nk 


from one to the other. 

In the former caſe, where the bargain reſts in a mu- 
tual promiſe; the goods are ſtill the property of the 
ſeller, and the money is ſtill the property of the buyer: 


the ſeller therefore muſt bear the loſs or damage; be- 


cauſe naturally all the loſs or damage, which a thing 


ſuſtains, falls upon the owner of it. The buyer agrees, 


that he will give ſuch a ſum of money for a houſe or 
for lands; bur before the property is transferred, the 


bouſe is burnt down, or the ſea waſhes away the lands: 


the ſeller can then have no demand upon him for the 
money 
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| oney : the houſe and land were ſtill the property of = 
the ſeller; and the loſs will naturally fall upon him. 
I indeed, either by delivery in part, or by the plane 
words of the contract, the property of the goods Was 
transferred to the buyer, and before he has full poſſeſ- 
ſion of them, they periſh or are damaged; the loſs falls 
upon him, as being the owner of the and not 
upon the ſeller, in whoſe hands they — to be. 
Ic is true, that if ſuch goods periſhed or were da- 
maged through the fault of the ſeller, then the buyer 
has a demand for an equivalent: but this demand ari> 
ſes from another principle to be explaned Wee 0 
and not from the contract. = 
Theſe particulars may be otherwiſe ſettled between 
| the buyer and the ſeller by expreſs words. But it would 
be endleſs to reckon up all the exceptions, or condi- 
tions, which they may add to their bargain: all that we*+ - 
can pretend to do is to ſhew what rights ariſe out of 
the mere contract, where nothing elſe is agreed upon. 
Only it is to be obſerved, that, where any expreſs con- 
ditions or exceptions are added by the conſent of the 
partys, each of them is obliged, by his own conſent, 
to comply with ſuch conditions or exceptions. ; 
It I fell the ſame goods twice, it may be a queſtion, 
which of the two purchaſers has a right to the goods. 
Here we are to enquire, what ſort of a bargain the firſt 
of the two was. If it was ſuch an one, as gave the 
purchaſer property in the goods, the ſecond bargain 
vill be void : becauſe, as the goods, at the time of this 
| ſecond bargain, were not mine, I had no right to diſ- 
poſe of them. Rut if the firſt bargain was promiſory 
only, ſo as to give the purchaſer a perſonal demand up- 
on me, but no. property in the goods: then the ſecond 
bargain, provided it was ſuch an one as gave Pr 
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Vun be ſo far valid, that the ſecond purchaſer will have 


former promiſe had made it unlawful, is not void; 


te other contract, is called. the rent. 
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a right to the goods: this ſecond bargain, though my 


ſince, by the ſuppoſition , the goods were ſtill mine, or 
J had till a right in them. In the mean time there 
is no reaſon for ſaying, that the validity of this ſecond 
bargain will make void the firſt: the claim of the 
firſt purchaſer will ſtill continue what it was, a de- 
mand upon my perſon to the value of the goods, | 
upon his paying me the ſum. of money, which we had 
agreed upon, | 
XXIV, ' Letting and renting is ſubject to 7 the 
ſame rules with buying and ſelling: for theſe two con- 
tracts are in all reſpects very like one another. The 
principal difference between them is, that in letting and | 
_ renting the owner or landlord ſells, and the occupier or 
tenant buys, the uſe of the thing: whereas in buying 
and felling, the owner ſells, and the purchaſer buys, 
the property in it. The conſideration, which is paid 
for the property in one of theſe contracts, is called the 
price : the conſideration, which is paid for the uſe in 


When a man has purchaſed the property of a thing 
if the thing is loſt or damaged, he is to bear ſuch lol 
or damage. Suppoſe therefore, inſtead of purchaſing 
the property of the thing, that he had only purchaſed 
the uſe of it; then if the uſe of the thing is oſt ot 
| damaged, the loſs or damage of the uſe ſeems natu- 

rally to fall upon him, who is the owner of the uſe; 
that is, upon the tenant; and not upon the landlord, 
who has parted with the uſe, though he is ſtill owner 
of the thing. 
But this rule wants to be explaned, in order to a. 
- Juſt the ſeveral claims of the owner and the hirer, * 
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uſe of a thing may be lelſened two ways. It may be 


lefſened, though the thing continues in the ſame'con= | 
dition, as when it was hired; or it may be leſſened by 
ſome damage, which makes the thing worſe in itſelf, 


than it was then. 


All loſſes in the uſe of the thing, which are of the 
firſt ſort, or which happen without any damage in the 
thing itſelf, naturally fall upon the hirer. Theſe are 
loſſes in the uſe only, which uſe he has made his own 
by purchaſing it. Suppoſe I hire a ſhop, which is well 


ſituated for trade, at the time of hiring it, and conſe. 
quently is worth a large rent : but before the time, for 


which I hired it, is expired, the courſe of trade alters 


and my cuſtom becomes by that means much worſe, 
than might reaſonably have been expected, at the time 


when I firſt entered upon the ſhop, In this caſe the 
uſe of the thing is damaged, without any damage in 


the thing itſelf. Since therefore the thing is no worſe; 


the loſs cannot juſtly fall upon-the owner of the _ 


it is the uſe only of the thing which is leſſened, and t 


muſt naturally fall upon me, as the owner of the uſe. + 


But if the uſe is leſſened by any damage, which the 


thing itſelf has ſuſtained the loſs will naturally fall up- 


on the owner of the thing: becauſe as the damage pri- 
marily affects the thing itſelf; there can be no juſt rea- 
ſon given, why any one elſe, in particular why the 
owner of the uſe, ſhould bear the loſs, which happens 
to the others property. This ſeems to be clear in thoſe 


inſtances, where the damage done to the thing itſelf is 
ſuch, as to deſtroy the very exiſtence of it. I hire a 
houſe, and before the time, for which I hired it, is ex - 


pired, the houſe is burnt down. No one can imagine, 


that I am naturally obliged ſtill to pay the rent of it. 
I hire lands, and before the time, for which I hir dd 
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cem, is expired, the ſea waſhes them away. This 

event will naturally diſcharge me from the payment of 

rent. But ſuppoſe that the fire, inſtead of burning the 

| houſe down, had made it fo ruinous, as to be uninha- 

* bitable; or that the ſea, inſtead of waſhing away the 

. lands, had overflowed them, and remained there, ſo 

5 that it could not be drained off again. There could be 

no more reaſon for my payment of rent, upon this ſup· 
poſition, than upon the former. Whatever damage af. 
fects the thing itſelf is naturally the loſs of the owner of 
the thing: but if the hirer was {till obliged to pay the 
ſame rent, after the thing is periſhed, or damaged, that 
he paid before; the owner would ſuffer no loſs at all, 
the whole of it would fall upon the purchaſer of the 
uſe. The country, in which a man has hired land; 
-happens to be the ſeat of war : the enemy ſeizes upon 
the land, and keeps poſſeſſion of it; by which means 
the hirer of the land is hindered in his uſe of it. Here 
the land is loſt to the owner; the damage ſuſtained is 
properly in the thing itſelf ; and eonſequently the pro. 
prietor can demand no rent of the tenant : becauſe the 
tenant ought not to bear the loſs of another mans 
property. Bur ſuppole the enemy, inſtead of ſeizing 
upon the land, had foraged upon it, and carried away 
the graſs or corn, that was growing there; this loſs 
does not affect the thing itſelf, but the uſe of it only; 
and as it ought therefore to fall upon the tenant, he 
would be ſtill obliged to pay rent. 

There is one exception to the rule, which ſubjett 
{the owner to the lofs, and not the hirer, where the 
uſe is made worſe, by the thing itſelf becoming work. 
Thi ion is, when the thingis made-worſe throug| 

the fault of the hirer. It would be unjuſt to make tie 


| —— N 


Ik a tenant hires land to th wich corn, and impover- 


his own fault, that it is in ſo bad a condition: it would 
F ͤ Ä 
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iſhes that land by his bad management of it ; though 
the uſe of the land here becomes worſe, becauſethe land 
itſelf is worſe, yet he cannot expect any abatement of 
rent: becauſe it is not ſo much the fault of the land, as 


ay it as he ought to have taken. 

The contract of letting and hiring, like that 10 buy- 
ing and ſelling, is binding upon the perſons of the par- 
tys concerned in it, as ſoon as they have agreed upon W 
the rent. But ſomething farther is requiſite to give one 


of them a right to the money, and the other a right to 


the uſe. Delivery of the money in whole or in part 
gives the owner of the thing to be let a right to the 
money; and upon his acceptance, as he knows upon 
what conſideration this payment is made, the hirer has 
a right to the uſe of the thing. In this manner the 
owner racitly makes over the uſe. But he may like 
wiſe do it expreſsly by ne of in time either 
ſpoken or written. 

The bargain even as to fixing the rent may noſibly 


| be tacit on both ſides. As if I have hired a houſe or 


lands for ſome years, and after my term, for which I 
at firſt hired them, is out, I continue to live in the 
houſe, or to occupy the lands; as both partys knew / 
what conditions they had agreed upon before; from 
this act of mine and from the owners giving me no 
Ciſturbance, the reaſonable and neceſſary preſumption 
is, that we approve of the former nnn nm 
1 abide by them. 

V. In letting and hiri ot labour: il we ne " 
the labour of a — in — for a certain time; Kli. C | 
whatever accident may happen to him, and diſable him 1 


from 
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be is — 5 fach inability, to en all the fer. 
vice that he can: - becauſe what we purchaſed was his 
labour for that time: whether therefore his labour 
within that time is little or much, it is all that we can 
claim: and when our claim is ſatisfyed, it will be un. 

uſt todiminiſh his. But if we hire him to do any par- 

_ ticular work, and not merely for any certain time; what- 
ever diſables him from performing that work releaſes 
us from the obligation of paying his wages: becauſe 
he has no claim to them, unleſs he performs the work, 
for which he was hired. ._ | 
Alf I have hired out my labour for a ee pur- 

poſe, and the ſame labour may be profitable to more 

— beſides the firſt hirer; nothing hinders me 

from taking as much of thoſe other perſons as my ſer- 
vice to them is worth without any abatement in the 
wages agreed upon between me and the firſt hirer. 
Each of them has here the valuable conſideration, for 

which the wages are due; and it is no damage to the 
firſt hirer that I can make an advantage of my labour, 
beſides what I am to receive from him. I am hired 
to go a journey to do ſome particular buſineſs for the 
perſon, who is to pay my wages: I can in the ſame 
journey do buſineſs for others, without neglecting his: 
whatever wages I am to receive from him, who fit 
hired me, will be due to me, notwithſtanding the gain, 
which 1 accidentally make of others, who take this op- 
portunity of employing me: ſince my labour is not the 

leſs valuable to him for being ſerviceable co them. 
loan ef XXVI. The loan of goods, which cannot be uſed 
| * without being conſumed, ſuch as grain, wine, &c, 
| and more eſpecially money, is a contract of mutual 
ew and planely belongs to that ſort of am 


m Grot. ibid. xx. 2 Grot. ibid. F XX, XXI. 


it © differs . wt on * a — 95 ſuch —— as | 
may be uſed without being conſumed: for a loan of this. 

latter ſort is a beneficial contract only on one ſide; the 
uſe of the things is given by one nn | 
given for it in retura by the other party. 

It is to be obſerved farther, that in ſuch los wy 
cannot be uſed without being conſumed, the uſe can» 
not poſſibly be ſeparated from the property; as it may 
be in other things. One man may either by free 
grant, as in a loan, or by purchaſe, as in letting 
and renting, have the uſe of houſes, or lands, or 
cattle, or books, &c, whilſt another man has the 
property in them, or the ſole right to diſpoſe 
of the things themſelves. But no uſe can be made of 
grain, or wine, or money without diſpoſing of them: 
the grain muſt be ſold, or muſt be ſpent in the family, 
or muſt be ſown upon the land; the wine muſt be 
conſumed in ſome ſuch manner; the money muſt be 
laid out in purchaſing neceſſaries, or in ſome way of 
commerce. But whoever has a right thus to diſpoſe 
of the things themſelves muſt have property in them. 
There is therefore in things of this ſort no right - - 
uſufruct ſeparable from property: but when a man 
lends them, he makes over the property in them to 
the borrower z ſince he, who grants the uſe, muſt 
grant the property. at the ſame time, nnen 
leparable from propertx. ” 

This might occaſion an enquiry, in \ what relpeft a 
gift differs from a loan, where the things given or lent 
are ſuch, as will be conſumed in uſing; fince he, who 
aeg. rrower 
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þ ; and he, who gives them, ſeems to grant no more;” The 
difference between them is, that a gift is a grant f 
property, without any condition of making a return: 
but a loan is a grant of property under a condition, 
that, either upon demand, or at a certain time an i 
the property in an equivalent ſhall be returfied, 
— XXVII. We may here enquire,” whether it is an- 
n n lawful to take intereſt or any valuable conſideration, 
2. for the loan of ſuch goods as are conſumed in their 
= uſe, more particularly for the loan of money. I would 
4 | fenced not call the valuable conſideration, wich is taken for 
- the. loan of money, by the name af ohm becauſe 
this word has by common cuſtom been made to ſig - 
nify ſuch an exorbitant eee as is oppreſſive 
and unjuſt. I therefore chuſe to call it by the name of 
intereſt, Which is a word of a milder ws and 
has not by cuſtom! been made odious. 
Grotius has mentioned three arguments, which are 
ſometimes uſed to ſhew, that intereſt is unlawful, or 
that it is contrary to the nature of the contract between 
the lender and the borrower; for the former to take 
any conſideration upon account of money lent, beyond 
the payment of the principal money itſelf, Firſt it is 
urged, that the nature of a loan, ſince it is a beneficial 
act, will not allow us to take intereſt or any valuable 
conſideration for what we lend. We might indeed 
queſtion here, Whether a loan of ſuch. goods, as are 
4  _ conſumed in their ale, is a beneficial contract, or not: 
E , but to paſs this over, we may obſerve, that the argu- 
 M ment here urged againſt taking intereſt for money lent; 
if it proved any thing at all, would prove too much. 
The loan of ſuch goods, as may be uſed without be- 
ing conſumed, is a beneficial act; and if we will con- 
* from the nature of a loan, that to take any co 
ſideration 


1 3 
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* Grot, ibid. 
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fideratioh for the uſe of money is unlawful; we müöſt, | 
for the ſame reafoti; conelude it to be ulawful to take 
any rent for thie uſe of houſes or of land. In the mea 
time however; it muſt be' allowed; that, when we 
take rent, the contract is changed from one of ſimple 
to one of mutual benefit; it is then no longer a loan; 
it becomes letting and renting. But though it is thus 
changed from a gratuitous contract to one of mutual 
benefit; it does not follow, that it is changed likewiſe” _ 
from a lawful to an unlawful one: the latter con- 
tract, when it is made upon fair and equal terms} is 
in its own nature as lawful as the former. It may 
be urged in ſupport of this argument, that letting and 
renting, where the owner has made his bargain accord 
ingly, is indeed a lawful contract, and that he, Who 
has made ſuch a bargain, may lawfully require the 
payment of rent: but that the loan of books or cattle” 


b; or houſes or land is in itſelf a contract of fimple bene- 

r fit; and that he, who from the firſt, inſtead'of letting. 

n- has lent any goods of this ſort, has no juſt claim to 

e rent, or to any valuable conſideration for the uſe off 
nd ſuch goods. He may, if he pleaſes, "lawfully make 
E ſuch a contract at firſt, as will entitle lim to rent: but 
tal if he has originally lerit his goods, he cannot afterwards" 

ble lawfully demand any rent; becauſe he cannot male 
eed ſuch a demand conſiſtently with his own * 


** 
Now this, it may be ſaid, is the caſe of money; we” 
lend it, whenever we grant the uſe of it (0 another's 
the contract is therefore a loan from the beginning; 
and conſequently we cannot conſiſtently with the na- 
ture of our firſt bargain, require any intereſt or valua- 
ble conſideration afterwards. But this concluſion has 
nothing to ſupport it, beſides the ſcantineſs of language 
Whatever our bargain is in thus granting the uſe of 

. i money 


4 
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becauſe we have no other word to expreſs it hy. To 
make the concluſion a juſt one, they, who urge the 
argument, ſhould ſhew, that in lending money it is 
unlawful from the beginning to agree with him, to 

whom we lend it, that he ere us mme. 
ſideration for the uſe of it. 

A ſecond K — 8 
taking any intereſt or encreaſe for money lent, is; that 
money is barren in its oun nature; that no profit 
ariſes from it, without the labour and induſtry of him, 
who uſes it; and conſequently that this. profit, being 
due to the labour, is the property of the borrower, 
as his labour has produced it; and the lender, who 
has had no ſhare in the labour, can have no claim 
upon the - profits ariſing from it, — This argument 
again would prove too much, if it had any weight at 


all. Houſes or arable land are profitleſs in themſelves: 


the advantages ariſing from them are produced by the 
labour and induſtry of the occupier. And yet it is not 
deemed unjuſt, that the landlord, notwithſtanding he 
bears no part in the labour, ſhould receive rent from 


the tenant. The fact is, that as in the uſe of houſes or 


land, fo in the uſe of money, the profit is due partly 
to the thing, and partly to the labour: becauſe. as the 
thing would have produced no profit without labour; 
ſo there could have been no labour, and therefore no 
profit of labour, without the thing. The conſequence 
of this is, that the perſon, who labours, and the pro- 
prietor of the thing, have each of them a claim upon 

the profits, which ariſe from the uſe of it. 
ment againſt taking intereſt for the uſe of money, and 
will che ww it in its full ſtrength. I might urge, _ 


you lend mea certain ſum of money, that by granting 
me the uſe of it you grant me at the ſame time the 
property of it; ſince the uſe of money and the pro- 
perty of it are inſeparable. If therefore you demand 
any encreaſe, when I pay you the principal z- you de- 
mand more than is due to you: what 1 received was 
the property of ſuch a ſum of money; I pay you the 
ſame ſum of money; and conſequently, having paid 
you as much as I received, Lhave paid all, that you can 
| fairly demand. Lou demand ſomething more than the 

principal, in conſideration of the uſe: but I reply, 
that the uſe and property are inſeparable : if therefore 


your property is returned, what right have you to any 


thing more? eſpecially if you conſider, that the pro- 
fit of it, being partly due to the thing and partly to 
the labour of the uſer, muſt be due wholly to me; 
fince you made me the proprietor by lending me the 
money, and I was: cor efledly the uſer; or occupier. 
— This argument would indeed be unanſwerable z if 
you had not originally bargained for intereſt orencreaſe: 
for ſince by lending me the money all you do is to 
make over the property of it to me for a certain time, 
entitle you to any thing more, than your own property 
perty of the money was mine only for a time, yet it 
was as much mine, during that time, as if it had been 
mine for ever. If therefore you would ſecure your juſt 
claim to intereſt, you muſt take the matter higher; 
you muſt from the beginning-make your bargain-ac- 
| made, to receive more than your principal in payment, 
is conſiſtent with juſtice. It will appear, that ſuch a 

bargain would be a juſt one, provided you can ſhew, 
n that 
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that you parted with — oonfideration,: be. 
ſides the principal money, in maliing over the pro- 
perty of it to me for any certain time : and chis you 
may eaſily ſhew'; becauſe in parting with the principal 
money you ported with all the gain, which you migli 
have made of it, during the time of its being in my 
Hands, if, inſtead of lending it to me,; you- ne em- | 
F ourſelf in trade or in huſband ty. 

This then is the foundation of yeur claim FROM me 
to rette intereſt for the money lent me; or rather the 
foundation, upon which you are to juſtify making 2 
bargain from the beginning to receive it. You claim 
ſuch intereſt in conſideration of the gain, which you 
might have made by uſing your money yourſelf. In- 

"deed * intereſt cannot fairly be equal to the higheſt 

which you could have made: you muſt allow 
dweching for the uncertaiĩnty of this gain; it might 
hy accident have been leſs tha you hoped for: and you 
muſt allow ſomerhing for the trouble, which you muſt 
hape been at in making ſuch advantage. When from 
the uſual gain, which is to be made of ſuch: a ſum of 
money; in trade or in hufbandry, you have deduRed 
fair allowance for the uncertainty of your expetti- 
tions, and a fair allowance likewiſe for the price of your 
— the” cer 1 ee eee e 


Jou en your ; principale) SH HOT GAY FARK 1 
** Sonething' mote" tham this may indeed be fiir 
claimed, where you run any hazard of loſing your 
. by my, becoming unable to repay it: you 
may in theſe circumſtances juſtly expect to be paid for 
ſuch hazard. And upon this account it is, that you 
— fairly expect higher intereſt, "where gn ſecurit 
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+ There is indeed one eaſe, in which intereſt, may be 


| of the original loan; and that. is, when the money is 


not repayed at the time fixed for payment. At that 
time the borrowers property in the money ceaſes, and 


dhe lender may demand to be ſatisfyed for Whatever 


damage, he ſuſtains by not having his property reſtored 


do his poſſeſſion at the time, that ĩt ought to be.. 


XXVII. The authority of the law of Moſes ſeems N 
to weigh the moſt of any thing with thoſe, who main- bidden by 
tain, that intereſt is unlawful. Grotius urges upon this ry _ LE 
head, that the matter of the law, which forbids. uſury, Oo 
though it may not be neceſſary, is certainly com- A 
mendable; and that, in this view, the law is binding 
upon chriſtians, who are obliged by the goſpel, not 
comply likewiſe with all the moſt perfect and exalted 
indeed to take encreaſe of a ſtranger, but Was for- 


didden to take it of his neighbours or brethren, | Now 


upon all mankind as our neighbours or brethren... From 
whence he concludes, that whatever moral;duty one 


Ifraelite owed to another; the ſame duty is owing from 


a chriſtian to all mankind: ſo that no chriſtian, con- 


liſtently with his religion, can take intereſt or encreaſe 
of any man for money lent. it 103 ie 
Before I examine this argument; it may not be 
amiſs to inform the Engliſh, reader, that a paſſage in 
the book of Leviticus relating to uſury is wrongly 
tranſlated in our bibles, »The paſſage is this And if 
thy brother be waxed poor, and fallen in decay with 
thee; then thou ſhalt relieve him, yea though he be 4 

5 Q 4 | take 
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take thou no uſuty of him or-encre: f — 
God, that thy brother may — thou ſhalt 
mr. him thy. money upon uſury, nor lend him 
| victuals for encreaſe. This paſſage-at firit ;6ght 
:mplya- that ds Iſraelites might not tale encteaſe of a 
ſtranger or ſojourner; if he was grown poor or fallen 
to decay amongſt them: they are commanded to re- 
lieve their brother, u ho was in ſuch diſtreſs; not anly 
if he was an Iſraelite; but though he was a ſtranger or 
a ſojourner, they were to take no uſury or encreaſe of 
him. But it is to be obſerved, that the words, 58 
' though he be, are not in the original: and if we render 
the original literally it will be Thou ſhalt relieve 
him a ſtranger or a ſojourner, that he may live with 
thee. There is ſomething wantiog to make the tenſe 
full; and inſtead of {upplyiog it with the words geo | 
though he be, it ſhould have been thus ſupplyed- If 
thy brother is waxen poor; and fallen to decay with 
thee, then thou ſhalt help him, a ſtranger and 4 
ſozqurner hall. help him, that he may liye with thee 
ln the common tranſlation it is plane, that a ſtranget 
or a ſojourner muſt be called the brother of an Iſraelite; 
which ig ſo, unuſual in the other parts of the law of 
Moſes, that. this alone would be a ſufficient reaſon for 
_ concluding, that our tranſlators. have miſſed the ſenſe 
of this paſſage, The intent of the law in this place 
ſeems to be, that all perſons, who lived under its ju- 
riſdiction, whether, they were Iſraelites or ſojourners, 
ſhould help a poor Aeli. This precept is, in ahi 
reſpect, like the fourth precept 4 


find a farther reaſon. for prfering a chi fenſe to the 
e ane anſlatio 


2 — — — uſury 
of money, uſury of victuals, uſury of any thing, that 
is lent upon uſury: unto a ſtranger thou mayeſt lend 

upon uſury, but unto thy brother thou ſnhalt not lend | 


TURAL LAW. 
nomy; 2 The law fays there, = 


— Here is a plane difference made between 
thoſe, who are called brethren; and thoſe, who are 
called ſtrangers. Nay we find; that the iſraelites were 


allowed to lend upon uſury to ſtrangere, though they 
were forbidden to lend upon uſury to one another. 
And ſince, according to the common tranſlation of 
che paſſage cited from levitieus, they were alike for- 
bidden to lend upon uſury either to their brethren or 


to ſtrangers, it is evident that our tranſlators muſt have 


miſtaken the ſenſe of that paſſage; becauſe the ſarme 


law cannot expreſsly allow in one place what it ex- 
preſely forbids: im ansther ... 2 DD? 

I then it appears, — — orbidden 
to lend upon uſury to one another only, and were, 
without exception allowed to take uſury of ſtrangers; 
the conſequence will be, that there can be nothing 
morally wrong in the practice itſelf: if there had, they 


as well as in reſpect of one another: ſince what is 
wrong in itſelf, is as much ſo, when practiſed towards 
one ſet of men, as when practiſed towards another ſer. 


But if this practice was not forbidden to the ifraelites 


upon account of any viciouſneſs in it, then, notwith- 


ſtanding the perfect morality, which chriſtians are 
to, we cannot conclude from this precept in 
nn 0 


intereſt for money lent. 


ln Get ſeerns, fron the diftinRticn made 
bangs rockers and nngats; robe gf police ra ta- 


y Deut, XXIII. 19, 20, | 


would have been forbidden it in reſpect of foreigners, 
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ther than of a moral nature: and no part of the mere · 
ly political law of Moſes is binding upon chriſtians. 
The circumſtances of the hebrew nation, and the mo- 
ſaic conſtitution of government will ſhe us upon what 
nally a trading nation, and conſequently: could make 
but little advantage by the uſe of money. And be- 
ſides, by the moſaic conſtitution the land as equally 
divided between the ſeveral members of the commu- 
nity; and leſt this equality ſhould in proceſs of time 
be broken — — to purchaſe 
land in perpetuity; whatever was bought, was to re- 
turn again at the yearof jubilee to the former owners. 
With che ſame view likewiſe, that the inheritance of 
ons family ar tribe might not paſs into another, and 

tha: original equality of land be deſtroyed hy accumu- 

lation, heireſſes were commanded to marry within theit 
own family or tribe. Since then we may eollect from 
theſe inſtitutions, that the legiflator intended to pre- 
ſerve. an equality, and to prevent any one perſon ot 
family from growing too rich ; a plane reaſon appears, 
hy uſury, eſpecially in a nation without trade, ſhould 
be prohibited... If it had been allowed of, thoſe, who 
paid it, muſt have been impoveriſbed; and thoſe, 
who received it, though they were in ſome meaſure 
prevented from realizing their fortunes, by purchaſes 
of lands in perpetuity, would yet have grown more 
rich in proportion wa Re pn; Ho ppm; 
| deſigned they ſhould. be. 23-07 
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Clear concerning a loan. If the value of money ſhould al- 


ter between the time of borrowing and the time of 
paying, it may be aſked, whether the payment is to 
„ eee . 
ps 


III. 


time of bor "ceo ling 0 in value « the 
time of paying” fron {oc 67 bates 
Before we can 8 queſtion d oi W440 
a tile more deterininate; than it is in this manner of 
ſtating it. Let us ſtate the queſtion thus. Suppoſe 
Thave lent a certain number of pieces of any particu- 
lar denomination, and before the time of payment, 
thoſe pieces change in their price, or in their relative 
value, when compared with pieces of ſome other deno- 
mination; as ſuppoſe, for inſtance that I lend a hundred 
guineas, which at the time of lending them are each 
of them worth twenty two ſhillings ; but that, before 
the time of payment, guineas are each of them wortk 
no more than twenty one ſnillings ; would it be a 
ſufficient payment, if the borrower was to return the 
ſame number of pieces of mn 
is, to return me a hundred guineas again. 
Here it would be neceſſary to bee os 
intrinſic or the extrinfic value of the pieces in queſtion 
had been changed, ſo as to make this alteration-in'the 
price of them. Certainly if cheir price had been al · 
tered by a change in their intrinfic value, chere would 
be no reaſon to think ir a"fufficient- payment. 
The intrinſic value of guintas, or of any other | 
ieces'of money, can be made leſs only by making 
dem of baſer metal, or by putting a leſs quantity of 
pure metal into them. Suppoſe then, that I lend a 
man a hundred guineas of a purer ſort of metal; it 
ſeems to be ſelf-evident that, if before che time of pay- 
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iſe ment the guineas have been lowered in theirincrinſic 
al- uu, by making them of baſer metal, he does not pay 
of me what he borrowed by returning a hundred /guineas 
00 made of this baſer metal. I lend à man a hundred 
e eder of gold, which are called guineas: no one cod 
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think; that he would make a full pay 
ing an equal number of pieces of braſs of — 
ſhape and ſtamp. And it would be as planely no full 
payment, if the pieces returned were a mixed metal of 
half gold and half braſs; for what I lent was all gold, 
and what I receive is but half gold. You might fay 
indeed that theſe are counters and not guineas. But 


this is not the true reaſon, why I am not fully paid, 


It is not the denomination, which gives the value to 


money, but its weight and fineneſs. The payment is 


ſhort, not becauſe what I lent were called guineas, and 


what I receive are called counters; but becauſe the 


weight and fineneſs of what I receive 08 ante 


— — 


The ſecond way of debaſing the coin is by mak 
— of pieces of the ſame denomination 
out of the ſame weight of pure metal. Thus if a pound 
of gold makes forty guineas, and I lend forty ſuch 
guineas; it would be à ſhort payment, if I was to re- 
ceive only forty guineas of ſuch a ſize, that three- 
ſcore of them would weigh no more than a pound. 
In this rate of payment, the number, and the deno- 
mination,” and the fineneſs both of the pieces that | 
lend; and of the pieces that I receive, would be the 
ſame; and yet I ſhould receive but two thirds of my 
bebte becauſe-the weight of theſe forty guineas-is only 
two thirds of the weight of what T lent, 
ln reckoning money we. are apt, where the denomi- 
nation and number is the ſame, to confider the value 
as the ſame too; without conſidering that the way of 
eſtimating the quantity of money by the number of 
pieces is quite accidental. This way of reckoning pro- 
un _— ee eee that all pieces of a certain 

nomination vit fch d cerain ſtamp upon chem 
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have a certain degree of fineneſs and a certain weight, 
Upon this ſuppoſition, counting the number of pieces, 
comes to the ſame in the end as weighing them. Bu 
whenever this ſuppoſition has been taken away by 
keeping the denomination, or ſtamꝑ and changing che 
fineneſs or the weight of cha pieces thoſe, who are not 
forced to do other wiſe by poſitive laws, will take tbe 


money by tale 90 lopger bur will . ene . | 


and eſtimate its weight, in order to determin 
quantity of pure metal that they receive. 

Where the iatrinſic value of the pieces is 65 ſame, 
their extrinſic value in compaxiſon of any other pieces, 
as of ſhillings for inſtance, may be altered, either firſt 
by debaſing the metal, out of which. thole ſhillings are 
made; or ſecondly, by leſſening their weight without 
debaſing the metal; or thirdly, by the accidental va - 
riations in the quantity of ſilver and gold, that are cur - 
rent. But naturally theſe alterations in the extrinſie va» 


lue of gold, or of guineas made of gold, are of no ag: 


count: becauſe naturally gold is lent as gold, without 
any reference to ſilver. It is only civil ĩnſtitution, which 
has given it this reference, by conſidering all the cur- 
rent coin of a nation, as if it was of the ſame ſpecies: 


by conſidering for inſtance ſhillings as parts of a gui- 
nea, and halfpence as parts of a ſhilling, without re- 


garding the difference of the metal, that theſe ſeveral 
coins are made of, But naturally, if I lend a hundred 


guineas, each of which, in reference to ſilver, is then 


worth twenty two ſhillings, and am to be paid again, 
when, in the ſame reference, each is worth no mote 
than twenty one ſhillings; J ſhall be fully paid, if 4 
hundred guineas are returned me. The. gold that 
Paſſes between me and the borrower. is to be eſtimated 
— by e 04d nels; nnn 
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in compariſon with ſilver, any more than by few value 
in compariſon with any thing elſe; It would be r. 
ſeen to be a very ſtrange queſtion, ſuppoſing I Was to 
lend a guinea, when it would buy five buſhels of wheat, 
and was to be paid again, when it would only buy four, 
whether a guinea would be full payment? And it is 
ia the nature of the thing as ſtrange a queſtion, ſup- 
poſing I lend a guinea, when ĩt would buy me tuenty | 
two pieces of ſilver, and am to be paid again, when it 
would only buy twenty one ſuch pieces, whether this 
is full payment? What has made us ſee the ſtrange- 
neſs of the former queſtion more readily than of the 
latter is, that guineas and wheat are conſidered by us 
as different ſpecies of things; ſo that in eſtimating the 
value of the one we do it without any neceffary or cu: 
ſtomary reference to the other. But guineas and ſhil- 
lings in a nation, where both of them are eurrent coin, 
are looked upon as things of the ſame ſpecies, and as 
differing only as a part differs from the whole: by 
which means we are led to eſtimate the value of the 
one by the proportion, which it n to the value of 
the other. Suppoſe I lend two pounds and an half of” 
gold in bullion, which compared with ſilver is at that 
time worth two thouſand two a ſhillings: it 
would I imagine be thought full payment, if I received 
two pounds and an half of bullion again; though per- 
haps at the time of payment it might be worth no more 
in ſilver than two thouſand one hundred ſhillings.” For 
the natural rule is, that in ſuch things as are eſtimated 
by number, weight, or meaſure, it is a full payment, 
if we return the ſame ſpecies in equal number, weight, 
or meaſure. The coining theſe two pounds and a half 
of bullion into a hundred guineas, before I lend it, 
woe make no real difference in the two caſes: _ 
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that is done by coining is to denote by a certain tan 
upon each piece, into which the bullion is divided; 
what is the weight of that piece. Coining the bullion 
might indeed make ſuch an imaginary difference, aas 
has occaſioned all the difficulty in this queſtion: the 
bullion being then changed into gold- coin, we might- 
by that means be led to conſider it as of the ſame ſpecies 
with ſilver- coin, and to judge of its value, not hy its 
weight, but by its relative value in compariſon wich 
This reference of gold · coin to ſilver- coin in deter 
mining its value, as if they were of the ſame ſpecies, 
and differed from one another only as greater and leſs, 
is kept up in civil reckonings by referring both of them 
alike to ſome common and ſettled denomination: which 
denomination is fo far imaginary, that it is quite acci- 
dental, whether there are any pieces coined, which an- 
ſwer to the ſeveral terms of ſuch denomination, or not. 
Thus in England our civil way of numeration'is by 
pounds, ſhillings, and pence. All our coin in reckon- 
ing money, whether it is gold or ſilver or copper, is 
= referred to this ſtanding denomination; which is in it- 
elf only an imaginary one. There are indeed ſuch 
pieces as ſhillings, which anſwer to one term in this 
common denomination: but it is quite accidental that 
there are ſuch pieces: this term in the denoniination 
was not taken from the coin, which is called a ſhilling, 
but was itſelf the occaſion that ſuch pieces ſhould be 
coined. And it is plane, that this term might, in 
reckoning money, be as readily made uſe of, as it is 
now, though there was no ſuch coin as a ſhilling ; 
lince another term in the ſame denomination, the term- 
of pounds, is well underſtood, and eaſily applyed; 
though there is in fact no ſuch coin as a pound. 


the coin, that 
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As far is the civil law: for: 3 making al 
a nation, circulate alike, requires i 


in all loans and all-paywneats: 
common ſtanding .denomi ati. 


: {tion now before us would be changed, and the derer. 


lend a man's hundred eee ee 
guines is one pound two ſhillings ; the ſum, that J 
lend, is not to be called a hundred guineas, for guinea 


is no term in the national way of reckoning it muſt 
be called one hundred and ten pounds. Here if it be 
aſked, whether a hundred guineas, when each is re- 
duced to the value of one pound one ſnhilling would 
pay me, the anſwer will be clear; if we. conſider what 
| ſum according to the national way of reckoning mo- 
ney a hundred ſuch guineas would make; They would 
make no more than one hundred and five pounds. 
And we cannot well imagine, that one hundred and 
five pounds paid will 22 * 
dred-and ten pounds lent. 
We may put this queſtion W inſtance, len 


perhaps the matter will appear clearer. I lend a hun- 


dred crowus; and each crown at the time of lending 


them, is valued by the law at five ſhillings; by which 


de got mean that it is worth five ſuch pieces as we 
call ſnillings, but that it is conſidered, in reckoning 
money, as che fourth part of a pound on one hand, or 
as equal to ſixty pence on the other hand. Before the 
time of payment, the law reduces theſe pieces in their 


value, and reckons each to be worth no more than four 


ſhillings, that is, to be the fifth part of a pound or 
equal to forty eight pence, Would it be a full pay ment, 
W was to return me. neh ten ohn 


— 
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anſwer to this queſtion, inſtead of calling them crowns, 
ſhilling pieces, when they are paid: and then, I ſuppoſe, 
ic will be plane, that hun hundred (hillings paid is not 
an equivalent for N hundred ſhillings lent. 5 

Now if this be the caſe, when the pieces are called 
by ſuch names, as expreſs their value in the national 
way of reckoning; it muſt be the ſame, when we are 
to count our money in that way, though the ſame 
pieces ſhould have ſome other technical name, Thus 
if, in like manner, inſtead of calling the pieces guineas, 
we call them one-pound-two-ſhilling pieces, when they 
are lent, and one-pound-one-ſhilling pieces, when they 
are paid ; it is evident, that a hundred of the latter is- 
not a full payment for a hundred of the former. 

Upon the whole, where gold-coin is eſtimated by 
its intrinſic value; no change is made in the value of 
it, but by a change in its weight and fineneſs: and -M 
conſequently, whatever quantity we borrow, a full 
payment is made, where the {ame quantity in weight 
and fineneſs is returned. But where in eſtimating it, 
we refer it to any extrinſic ſtandard, the value of it is 
| changed, by a change in compariſon with this ſtandard, 

though its weight and fineneſs ſhould continue the 
lame: and conlequently, when we borrow any ſum of 
it computed by this ſtandard, the payment will not be 
a full one, unleſs the ſum returned, when computed by 
the ſame ſtandard, is equal to the ſum borrowed. _ 
XXX. »A contract of enſurance is void; if it is Nature 
made, either when the goods enſured are periſhed, and of eaſu- 
the owner knows it; or when they are out of all dan 
ger or hazard, and the enſurer knows it. There can 
be no contract of any particular ſort, where there is no 
matter of ſuch contract * matter of enſurance 
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unleſs that loſs. is. uncertain. But i the 


ſtance; which the owner enſures, Is dot 5 7 LES | 


| enſurance, and he Joop VER there is, 
the „ becapſe it has 
the ug is ſafely arrive 


It, there in no loſs poſſible, "Indeed ſuch 2 Senat 


he enſprer engages) his work, in conſideration of fuch 

a price as his labour would | be. worth, if he e could pre- 

* he goods.) in the hazard, which. N rho: but if 
9 5 en periſhed already, he engages fo 


Wnt; a ein "he een ances his:lab en be 
rth the whol e of theſe 1 : if ther efore! he enſures 


for ſe gn the. whole, value of che goqds, he has not 


equivalent. On the other. hand if the goods are 


lately arrived in port, and th e he enſurer knows. this, but 
© 0 per does ngt know i it 3 the oyner, SL he promiſes 
Lans at e more than the.coſures Jabou 
e be. 1 to preſerve his googh in ſuch [Cirgum- 
ſtances : and conſequently the 100 55 Hoes not reccire 


an equivalent, v5 the price, tha t. he gives, yh as | 
195 Work ot, 5 ef che enfürer, which, 1 hay 


| Fs Contracts of enſutance, he does nat. labour, 

1 8 pies, it. But the fortn of the contract ſeems 
A e that he does. — What will you give. me w 
ure. 20005 een from fire? that is, what will you gi 
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acbunt wee me to make it 668. 
The nieceſ 
if the owner' giv es Hon 8 | 
ſurers labour, confidefing the hazard, which the goods 
run, would be be worth, fi) poſing him 105 to preſerve 
thoſe's gods From Lathes, © le Tat 507 
XXI. In t many 
_ theſe nple conttacts, which" have been already de 
{cribed "triited into one ac. 4 Thüs if! knowing and 
deſignedly give a man” moe for his goods than they are 
worth; this! 18 partly a t, aud, partly buying: abd 
fling. © This is dne Wh the ihſtances made 30 of by 
Git tor! 25 fantifig: mixed' Acts? and pe aps it is 
mote Called à mixed act than a i d cn 


takt; 2 E (hat part bf je, which s a gift, is" 
Cent l fr bir witk a Wofkchan to b, ring 
or veſſels for me out of his GWh metal; this 18 pal th 
ly baying ils goods, and 10 n his labor: Sore 

writers 10 ed ge is as merely y buying and 

Hg; beetle ! HAN boughir the Tings or veſſels 555 
made, I chäſt have paid in the purchaſt both for ch 
mne A eee And Errainly't 
only difference lag that in this Contract the 1455er fh vi 
Jas 1 and'is 'conligered . ſeparately fri 0 
miterfalsz Ilieks in! bay ing (ſuch rings or veſſels re rea- 
dy made, we Uſually" e * In its preſ 10 
Aate, Wicht Haig 4 ſeparate; RIO of the ma- 


wah and work U The contract of a i 
oy Ag with a Joan: as nel A perlon | lends 
um of money to 


don cbndititi, | his if fuck” merchants ſhip retyrns 
fs tha receive his principal again, but al loſe 
bis 


1 Grotivs ibid. 9 V. 


on the loſs as Ging to tu negleir, duc Upon that 


banc d we uc two or inetd of | 
uy contracts, 


© 259 


| 15 qua ty in this Gate 85 
more, and nd leſs, than the e en- 


Mixed 


Gainand XXXII. In partnerſhips.of bude; goods, or money 


* loſs how 
adjuſted 
in part- 


nerſhip. 


or labour under which 1 include {kill or management, 
are hy the conſent of their reſpective owners united in- 


to one common ſtock. Each partner has! ig view: 2 be- | 
nefit to be received, for a benefit which he gives. The 


ſeparate ſtock of any of the partners alone might be 
too ſmall to trade With, in the manner. propoſed; or 


the nature of the undertaking: may require not only 
more goods or more money, than any one of them 


could ſupply; but more labour-or more tkill, than any 
one of chem is equal to. The-gain ariſing from the 


common ſtack of goods on money-is. the price ohtaiged 


for the uſe. of thoſe goods or money q and the gain ai 
ing from their dann. ade Mans obtained for 


nw labour, TRE! {13 ii 14 13. 209 4 1 «0:37 01 


If e conlider.rhe.gaiy in this view, it is gaſy rode- 


termine what proportion of it each partner.ought4 te 
ceive. In whatever, proportion the uſe of one, partners 


goods is more valuable than che. uſe of the other pace 
ners goods, ſo much more of the gain belongs do the 


former, chan to the latter. I do not mean, thatin'giv 


ding the gain any. regard is to be had 10, che particu)s 
mare of it, Which aroſe accidentally from the goods 
coatriputed by this or that partner; but chat after the 
goods are united in a joynt ſtock by agreement, ere 
partner has a claim to the gain atiſing from it. in pi 


5 INSTITUTES OF BIE 
his principal, if the ſhipis loſt. . This is called We | 
15. As he leads the principal money for a premium it 
is a loan with, intereſt; and as his receiving ſuch prin- 
cipal again depends upon what may happen to the 


ſhip, it is enſu ran.. 16: 


portion to hat was the probable value of the ule of bis 
goods, if he had traded with them ſeparately. Andas be 
Prone value of che uſe is in proportion co ihr value o 


the 
r Grotius ibid, $ XXIV. 
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the goods ehemſelves each partners claim upon the gain 5 


_ will be in the fame proportion. Iu like manner, where 


there is a joynt labour; ſince the profits ariſing from it 


claim, not to that particular part of the gain, which his 
labour earned for then it would be no pattnerſhip, but 


to ſuch a comparatꝭ de ſhare out of the common wages 


or gain, as is pr al ko the value of his labour, | 
when compared with the labour of the other. | 

As the gain of each partner; ſo likewiſe the loſs' of 
wick ought to be proportionable to the value of what 
he contributes. As much as the goods, which one part- 
ner contributes, exceed in their value the goods, Which 
the other contributes; ſo much greater is the claim 


of the former upon the joynt ſtock, than the elaim of 


the latter. Since therefore their reſpective claims, upon 
the whole ſtock, are in proportion to the ſſiare of that 
ſtock, which came originally from vacli of them; their 
claim upon each part of the whole muſt he in the ſame 
proportion. And conſequently, if any part of the ſtock 
is loſt, each partner, having à claim upbn ſuch part loſt 
in proportion to-his original ſhate, loſes a claim in 
the ſame proportion, that is, the loſs of each is in pro- 
portion to the original ſhare, Which he contributed to- 


8 wards the common ſtock. ' 
This chen is che rule for Hoſting the oats and tols 


in partnerſhips, where no expreſs agreement has been 
made to the contrary. Each partner is to receive ſuch 
2 ſhire of the gain; or to bear ſuch à ſhare of the loſs, 
w, has the ſame proportion to what any other of the 
partners receives or bears, that the ſhare contributed by 


ide former has to the ſhare contributed by the latter. The 


intereſt or claim of each upon the whole ſtock is in this 
; proportion : and conſequently the intereſt or claim of 


R 3 each 


are the wages of that Joynt labour, each partner has a 


1 IO 
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1 INSTUTUTES/OF Mp 
elch m the enereuſe or detteaſe of it, In any part added 
il to it. dy way of gain, vr in any part taken from it by 
1 way of loſs, ouglit to be inthe ſame proportion 
Partner- XXIII. I the purtys agree, chat one of them ſhatt 
| fiipmix- hee K Hare in the gain, but ſhall bent ho ſmure in the 
enſur. 184; the Coftrhct is a mixed one: it ds paruiy partnefe 
ance. tip and partly enſuranee? As they are all of them to 
hade a hate in xhe gain it is partnerfhiþÞ ; but he er 
they; whio are to bear all the loſs, enfure the printipel 
toe of him, who is to bear none of ite yiinerny? 
i PT68juſt the ſhares; Which each? fatty in ſueh'a 
Mix xd contract is to receive im the gain e ute to ton 
fider Wliat it is worth t6 enfüre his prificipal; who is tt 
ſübfect to any Toſs." And When the value ef ſueh enſu - 
tante w decducted from tlie wWiiole gam, and aſngned to 
chöſe, Who were t6 Have Borm all the loſsp if rhere had 
been any; the remaitiing gar is t he didided in pro- 
„ FPottion to each partys ſnare in the capital ſtock 
Contract NXXIV. It is generally maintained to be contra 
dare td the nature of partnerſhips, that, where a capital tot 
is made by mutual conſent} the partys ſo forming a 
10, wich. Far Rock ſhould agree; that one of them ſhould hure 
out any Abthe galn, and the other bear all the loft! Andicer 
tare in lfty fütf ah agreement is contrary: to the nature of 
I N if ys define partner ſtip to be à eon 
eh gts the partys a common claim to the qoynt 
Mock: becuuſe where they have a common claim t6 
chi&Rodt? they muſt in conſeque net Have 2 ci 
claim te the gain ar'tng from it; and to the ſoſſa 
e 37 to t5Þq vns 07 16 ,yanom: 
But ſuck an 'agivementy though it may be indonß 
Iten with the natote ef parrnerthip, is mot inniſtent 
with the law of common juſtiee. R man wants nit 
kundred pounds capital ſtock to enter upon a certai 


: Fs 5 
: 2 „ z * branch 
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cm NaTURAD ER W. 
branch of trade; he has only three hundred poun 
his on L agree to jet bim have thun red 


ho ſaves the whole,capital, my money Wall be return 


loss, as far as: the two hundred pounds which I. haye 
advanced There can, L think, be no queſtion, d — 
ther the lay of nature would allow of ſuch an act. of 
humanity as this. Tou may ſay, that ſuch an agrees 
ment is contrary; to the law of partnerſhip. I grant it 
is, and therefore am ſatisfyed, hat it ſhould not / he 
called a partnerſhip, I only inſiſts that the agreement 


you to call it by What · name you pleaſo . Perhaps you 


more unlawful for wanting a name Fg us e 
„ other; the parwmrchin 
whom the money comes, may contribute either the ule 
only. of the money, or the property of it. b 
A he contributes only the ule, of it. and Kilt keep 
his property ãn che principal, ſo that the joint ſtoce is 


net andd of the uſe ↄf the others money; ĩt is plane, th 
ſuppoſiog the principal to be ſafe, i to him, 


log. The other partner, 


S THT Se vSrRWP 


Hag 81 Grot. ibid. 


* his capital ; pom <ondition, that he ſhall | 
haye all the advantage ariſing from the hole that if 


ed, but char, if any part of it is loft, 1-will, bear che dare 


is not contrary; to the law of nature, and leave it 


may baye no name for it o bus, a contract is not the 


— . — h 


that, ſuppoſing it to. be loſt, he aloge i n 7e bear duch | 
ai the caſe i is put, he. had no claim ce the principal | 
money, or to any part of it, cannot be-obliged.to make 
good any pat of that loſa, or to hear any ſnare in . 
But if he contributes the proper) of his money, ſ o 
tat the joy nt ſtock, upon which each of them has.a | 
Pin s nog 15992. 07 Bod leigand! OY %. 
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common claim is made up of his principal money and 
of the others labaur; then neee Ta abden, 
has 2 claim upon incipal 
| fſtequently, :whonevet the parenevſhipriaalitioliedy/ifuhe 
principal money or . part of it is ſafe; he Gught to 
; have a ſhare in it; and if the principal is Joſt, heiis a 
ſofrer by done ſuch thre. £5 263 16 369 10 nine: 
la che former caſe, where he, from whom the mo- 
| vey comes, ſtill keeps his property in it, and has a tight 
to the whole principal, you may aſſe what it is, which 
he contributes? But the anſwer is obvious. He contri- 
utes the uſe of his money, that is, he contributes che 
clear gain, which he might probably have made of it 
himſelf. This however is not all. He contributes be- 
ſicdes chis the hazard of his principal; becauſe if the 
whole on any part of it ſnould be loſt, the loſs is his. 
In orderctherefore to adjuſt the ſhare, which each part. 
ner ouglit to have in the gain, if there is any; you are 
to value the work of one, and the uſe and hazard of the 
others money: and in proportion to the value contri- 
buteti by each of them, —— nde ar 
reſpective gains are to be ſettle. 
ln the other caſe, where . ne; 
comes, contributes the property of it, and the other 
contributes his labour; in adjuſting their reſpective 
Mares of the gain, you are to value the money of one 
and the labour of the other. And when the compara- 
tive values of what each has contributed are thus ſet- 
| N —— ſhares 4 in op to ee 
| — XXXVI. Itis ado fog ks bus been ſiidofcon 
| ow diſ- tracts, that the obligation ariſing from them may be 
* 25 diſſolved by the conſent of the partys concerned in 
1 chem. "he ſame mutual conſent, by which the obli- 
© $9443 $41 a . gation 


C. XIII. NATURAL EAN. 

gation was originally produced, can. deſtroy ãt again, 
without any injuſtice to either party: ſince, whatever 
claim the contract gave them, each af them agrees to 
give up that claim; hene ver * nne 
they diſſolve that contract. | 
40 Ee 
ration of one of the partys alone, that he will not ſtand 
to his bargain; unleſs the other — 
3 wills; ee b again by the 


vill of only one of them: he who declares, that he will 
not ſtand by his bargain, cannot by ſo doing juſtly-take 


away the right, which the other had acquired by the can- 
tract; unleſs the other conſents to part with that tight. 
Another way, in which the obligation of a contract 
ceaſes in reſpect of one of the partys, is by the non- 
performance of the other. Ia all contracts of mutual 
benefit, whatever obligation one party ĩs under ta give 
or to do it, is undertaken upon condition of his recriw- 
ing the equivalent agreed upon. If therefore he failcof 
receiving ſuch equivalent by the others non-petferni- 


- ance; the condition fails, upon which he conſented to 


be obliged s and conſequently: he ceaſes to ha wider - 


. any obligation. M * FX, ? SEAT CNT LEPC Dil ICED: | 


But it may perhaps be worth aur while tobe a lictle 
more particular in conſidering the ſeyveral ways in 
which partnerſhips are diſſol ved. d 263 bas 
Firſt, partnerſhips are diflolved by the mutual con- 
bent of the partys concerned in them: for as im all 
other contracts, ſo in theſe, an obligatinm atiſing frum 
their. mutual conſent may be deſtroyed by the ſame - 
cauſe, that produced it. 1 gilde drin 3661 „ Aan | 

| Secondly, they are diſſolved by the-accompliſhnt 
sf th dunes, for whish: ow — i the 


2 partnery. 
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partners conſented to ſorm a joynt ſtoc 


INSTITUT ES or . 


each other, by mutual conſent, a common claim upon 


conſent; and in conſequence it limits the obligation. 
ariſing from that conſent. Whenevet therefore the 


purpoſes ate brought about, which led them thus to 


joyn together, "the obligation een ſo donne 
Gd is at aniendc7! 07 BSjdot bon nommoy f J0 

nene partnerſhips, if hey webe formed only for 
time, ceaſe at the expiration of that time. 
Thi partners, in their original agreement; limited their 
obligation to one another, and the mutual claims, which 
eack has upon the things of the other; and by ſo doing, 


by vonſenting to ſtand thus obliged for a certaim time, 


they planely ſhewed; that it was not their deſign, o 
that they did not conſent to be obliged any longer. 


co mJ ic fie renunciation of one partner, without the con- 


ent ofthe other, hen the: purpoſe of the partnerſip 


bas 5; "is gov accompliſhed, or when there either was no time 
210 "limited, or that time is not expired, is not ſufficient 


qo 


to diſſolve the partnerſhip; No obligation can in its 


omn nature be deſtroyed; but by the ſame cauſe, that 


rence of che wills of two or more perſons cannot be ſet 
aſidè by the ſingle will of one of them. Indeed the 
partner; who renounces has it in his power to make 
it impoſſible by his perverſeneſs for the ipartnerſhip to 
go on: but ſtill, though he has a natural power to do 
this, he has no right to do it; the obligation of the 
Percherſnip is in forte and will obtain its effect. The 


only way in which it can obtain its effect, in theſe 


circumſtances;-is by giving the other partner à right 
6 atisfaktion for any damage, which may fol- 
. 145 3 
154% ber 


6 


it, only for a certain purpoſt; chis purpoſe limits their 


„ i MC. Eee i Een Pe ran Oo bog 
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fall out, where they lay upon a future one; 9 


Cl, 4WATURALIEAW: _ 
Neithef does che death: of anf the partners n 
' turally diſſolve theo partnerſhip, ast far a goodscor - 
money are i\concerngd; + The goods or money of iche 
deceaſed; 'whith-werd part of the common ſtockꝭ were» 
ſobjesd to the claim of thie ſurvivor: and the hein enn 
receive them in o other cuntlition than what: 
ceſtor left them im he gan HDαεUã“ them only 25) part! 
of ſuch common ſtock, ſubject to ſuch claim. I e 
ſpect of labour indeed the aſe; would be otherwiſe. 


Labour is a perſonul act, and conſehuentlytherohliga - 
tion to perform iti bring merely perſonal, cannot da 
ſcend tothe heir. ¶Nponi this acenuntʒ as moſt conteat 
of partnerſhip» are ſo ind, that dabout; or ſome per- 
ſonal att of induſtryg knowledge; dr fidelity have al 

ſuare in them; it is moſt uſual for partnerſhips: 


to:ceale: 
upon the death ob onecof the partners. on bib yer aach 


XXXXV II L haus already ſpokemofatl-contrafto q 
chances ſuchſſas wn gers or gaming —— 2 — — 
partnerſhips; and:ſuch they undoubteflly uren though|ture and 


2iTo preſerve an equallty in wugers; if the Baie 
equal on each ſiceyithe knowledge; Which! each party 

bas oi the unoertam event, that the wager 43; laid wipony | 
oopht to be equal. Each: by what he ſtaltes, parchaſen 
am equal intereſt in right · ta the common) ſtocks WA 
eonſiſta of their joynt ſtakes: | Phe chance which ena 

of chem · has of winning that whole ſtock, is cheir te- 
ſpective intereſts in fact. But if their intereſta in right 

ae etual; as they are, where they ſtake equal fungyit 

is unjuſt, that their inteteſts in fag houldibe: 
And their claims in fact will be unequal, if one 
them knows, which way the event had fallen u, 
vlete they lay upon a paſt event, or which way it wit 
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is Waste we Engage 10 give money, or ſome other thing of 


| 2 do for us, what we might have: claim 
N void. doeh dontrakt. 


TIN or "ip 
the mean titne is ignorant of the matter, ma 


211 tka upon the event as uncertain... = 


In games, that depend upon {kill or upon frog, | 
whatever advantage one of the partys has in point of 
ſill or ſtrength above the other, ſo much he ought 


tdi ſtake more in proportion than the other ſtakes. The 


intereſt, which he has in fact in the common ſtock 
made up of both their ſtakes, exceeds the others in- 
tereſt; in it, in the ſame proportion, that his {kill/ or 
ſtrength exceeds the ſkill or {ſtrength of his  afitagoniſt, 
Aid the intereſt, which in right he has in the ſame 
moch; is in like manner proportionable to his ſtake, 
when compared with the others ſtake. If therefore his 
ſtike exceeds the ſtake of his antagonĩſt, juſt as much 
25 his {Kill or ſtrength exceeds” the fkill or ſtrength 
of his antagoniſt; their intereſts in fact” will be ps 
divdyeas their intereſts in right. + 099-4 
24n\general, in all ſuch contracts, as depend up- 
ance, where the ſtakes are a common ſtock and 


the chance is to adjudge that ſtock to one of the pare 
tg each party ought to depoſit. as much, that is to 


pay as much for his chance, as that chanee is worth: 
aud ſince the value of each perſons chance, when com- 
pared with the others, riſes in proportion to his 
knowledge, ſkill, or ſtrength; it follows, that each 
pattys ſtake, which is the purchaſe of his chance, ought, 
when compared. with the ſtake of the other, 5e 


| the ſame proportion. 


\-IXXXVIL Thoſe *contrafts-are void, by which 


value, or to do ſome beneficial act, in conſideration, 
**" that he, to whom we ſo engage, ſhall give us, or ſhal 
Oo 


Goa 


t Grot. L. II. C. xl. $ x. 
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* Grotiug.confiders, this queſtion under the head. of. 


promiſes, and derermines ſuch Pane! to be binding: 


becauſe, ſays he, a promiſe is We 
make it of our.own, mere motion without any valu A 
conſideration; and for this reaſon, though, che pro- 
miſer does. not, properly ſpeaking, receive. any. things, 


in return for what he is to give, or to do, et he. is; 
obliged to make good his engagement. He does gt, 


properly ſpeaking, receive any thing in retura gor, 
what he js to give or to do; becauſe what he regęiseh 
was due to him, or was his Own, without purchaſing 
it, and cannot abersfore. he POL upon as a returm 
for what he promiſes. 2139630 543 113:w.27 Arno: x= 
However we ſhoule rather, conſider his. à8 à co:; 
wat, than a5 3 Promiſe a- If 500 vill let me have 
my goods, which Jou detain from me unjuſtly, on i6, 
you, being to fit as judge in my cauſe, Will Sire 
ſentence in my favour, where the right is clearly pn | 
my ſide; I. Will give. you ſuch a reward. Here is, 


money to be given, in one caſe for goods, and in the: 


Gher caſe, for work. And ſuch contracts are void, ißt, 
each party does not receive. his equivalent. Bur chew, 
bave L ceceived. an equivalent, if all, that I receive, | 
was my own. before? There mult in fact be ſome force 

or ſome fraud in the perſon, with whom I have to do y 
ſince no man, who deſigned honeſtly, would be c | 


cerned in ſelling me what without paying for it I bad 
a right to. 


I i 2017 


e is promiſed, in order to hire a man to do an gh 


XXXIX. »1f money, or any other valyable nt. 925 | 


of igzuſtice, ſuch promiſe 1 18 void. 1 ene man = | 


Srotius determines very ſingularly upon this 


point. If, ſays he, I promiſe any thing, in order 40 = | 


Nai 


obtain the doing a criminal act, as ſuppoſe I promiſe ; 


| : money 
Grot. ibid. g IX. 
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money to hire a man to commit murder z ſuch 4 pro: 
milſe is vicious; becauſe it is an enticement to the 
allaſſin to commit the crime. And fince this 'viciouſ= 
neſs; continues, till the crime is over; and ſince all acts, 
which have a continued viciouſneſs inherent in them, fr 
connected with them, are void; it follows; „that, til 
the crime is committed, this promiſe cannot be binding, 
But as ſoon as the crime is over, this vicioutnels 
ceaſes: becauſe the promiſe can be no longer conſidered 
as an enticement to the commiſſion of the crime. The 
obligation therefore of this promiſe, till the crime was 
committed, was in ſuſpenſe :* but as foon ab the crime 
over, the obligation "exerts itſelf: for the promi 
ws in reality obfgatory from the beginning, but'its 
obligation was prevented from taking effect, by a 
Viciduſneſs, which accidentally adhered toit: conſe- 
quently as ſobn as this viciouſneſs is removed, by the 
commiffon of the erime, the Freinger is" bound to 

malce good What he engaged for a 
Now this whole matter may Well be let id ade 
light. The act of engaging to give wages for te 
doing 4 crime is Planely a contract: ſomething to 
be given for ſomething to be done: And ſuch contri 
is void on both ſides from the beginning: N contract, 
which is void on one part bannot be Binding on the 
other part becauſe if one party is releaſed” Trotz Ui 

obligation, the other muſt be releaſedcuf cone; #8 

having no equivalent for what he. is co ge, 66, 
bur merely ax the pleaſure or bounty of the forme 
Nut on the part of the aſſaſfin, xa we" may dle 
the ſame inſtance with! Grotius, the cohtrag is V 
from the beginning; becauſe he has engaged forfuch 
am act, as he has no moral power of performing. H 


chere is any doubt gall this let 24081 — ”n 
Fs 1 
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C. XIII. NATURAT EAN. 
aſlaſſin had promi 
promiſe, on the other part, of wages to be given for 
committing it. His promiſe would, I think, be clearly 
void; and whatever reaſon would make ſuch a pro. 

miſe void, if it had been à gratuitous one, affecis it 
equally, when it is made for a valuable conſideration. 
But if the promiſe, on the part of the criminal, is void 
from the beginning z the Promile of him, who hices 
ſuch criminal 4g do the fact, is void too, A the 


claim to his wages only in conſideration and upon com 
dition of the other partys having a claim upon him to 
do the work: but the other party has no claim upon 
him to do the work; he therefore has no claim to bis 


the caſe, can give him no claim; for if tke contract 
was void from the beginning, and no other act paſſes 
in the mean time between him and his principals, who 
hires him to do the work; his right to his wages; will 
ſtand juſt where the oonract left it chat is, it will be 
no right at all. TR OF, e 3 10 16 26-Þ gil 
We may go one ſtep Ehe, A promiſe of wages 
to do what is unlawful, though it is not an act of; in- 
juſtioe, but only an act ſimply wrong, is a void pro- 
miſe. Here again the principal, who engages to give 
the wages, contracts with the accomplice to give them 
in oonſideration and upon condition, that he, the iut⸗- 
complice, ſhall be bound to do what is hot agresable 
d the law. Now the accomplice cannat binct ſimſeif 
to this: not indeed becauſe he has no moral power f 
doing what is ſimply wrong; ſince in caſes of this fort 
the laws does not take away the power of acting, hut 
mly directs the uſe of it: but he is however incapable 
« en no m power of binding hiniſelf «0 ſuch-an 
| act, 


4 
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romiſed to oocmmit the crime without a 


promiſes in this caſe are mutual; the aſſaſſin has: a 


wages. The commiſſion of the crime, in this viewiof 
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INSTITUTE OF AN 
act, becauſe ſuch obligation, if it was pollble, would 
ſuperſede the oblig of the law. Tf then the accom- 
plice is not bound by his promiſe, neither is the prin- 
cipal bound by his. The accomplice therefore cannot 
Pretend to, have any claim grounded upon the promiſe 
of the principal: decaule this promiſe le Was vol from 
the beginning. 
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— XL. We Mios ſeen in what inſtan Aces ETA or 
1 ee uf Efroneous prothiles, contracts for want of equality, a and 
WW void con- either promiſes ' or Contracts made by "perſons "under 

| wats. age or out of their ſenſes are void. Blr 0 the * 
is removed, by means of Which A. romiſe” Was. e 
1 torted, or when the miltake; „ Which e ealiond ed a fo. 
3 _ miſe;is ſet right; : when, the minor comes to years of 
1 diſcretion, or the lunatic recovers bis ſenfes ork » 
when the inequality ina contracts | diſcovered ; 
poſe the patty, whoſe Page is. void in e 
theſe inſtances, is willing to Fabide by he dbligh Ton ; 
what is required in order to bind Him? F i 
mere intention of binding himfelf is hot fo jent; 
a mere intention does not bind in any caſe: und Hm 
what has been proved already his former act did noi 
bind him. Some new declaration therefore, or dt leaſt 
4 ſome outw-ard, though tacit, mark of this intention 
| is neceſſary. It does not indeed ſeem necefſary,thathe 
| ſhould go over the whole form of promiſing or con? 
tracting again. One would think, that he ſufficiently 
ſnews his deſign, either by acting in any inſtance] 
it he looked upon himſelf to be ſtill obliged, or even 
by neglecting, when any fair occaſion! offers itſelf, 9 
nes 1 that he does not OR in * 
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1. 45 cath Pe U. obigen to fidelity, III. ole 
tion to veracity. IV. What concealments conſiſtent g 
wit j this obligation. V. Aſertory oaths conſim an 
 Imphed promiſe. VI. The nature of an oath. VII, OG 
| where God is not mentioned how to be underſtood, _ ow 
VIII. hat ſecurity.an oath gives to the truth of what Park 
is ſworn to. IX. Credit due to an idolaters ah. 
X. Oaths may be taken by proxy... XI. Oaths and vows. 
how diſtinguiſhed. . XII. No effe# of an oath,, unleſs, 
there are outward marks of an intention, to [tears 
XIII. Want, of inward. intention, where. there. is the 
outward mark of it, does not prevent the. fed, of 4 4 
oath, XIV. Oath is void when. the pal is Lox wi 
which it is joyned. XV. Oath 10 a robber binding, 
XVI. Effet? of an oath does. not extend to the j {GH 
beirs. XVII. Oaths 10 de Rarm not binding as doo. 


* N oath is a ſolemn act, by which we renonnce An oa 
_ 4 A our hope of Gods mercy, or devote ourſelves wu. F 
w his diſpleaſure, if we are guilty of falſhood:c It is 1 
ſometimes defined to be a religious act, by which I 
God is called upon, as a' witneſs," to e 
might otherwiſe be doubtfuuw. 

The doubts, which an oath is . of 90 to ws 
move, are either ſuch as relate to our fidelity, in what 
ve promiſe, or ſuch as relate to our veracity, in what 1 
ve affirm or deny. And oaths are accordingly divided * 
into two forts, promiſory and aſſertory: the former "2 
ve deſigned to aſcertain our fidelity in promiſes ; the 
latter to aſcertain the veracity of our aſſertions, 1 
S But : 


. Got L. u. C. XIII. 8 I. 


4 
* 


74 
8 
. * *: 
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| INSTITUTES. OF 8 "ib 
But in fact all oaths ſeem properly to be promiſoꝶ 


ones: for when a, perſon” is ſworn to tell the truth; in 


ſuch an oath a promiſe to tell the truth is implyed, 
and this promiſe j is in reality what he ſwears to. When 
a witneſs is ſworn in a court of juſtice, that the evi. 


dence, which he gives, fhall be the whole truth and 
nothing but the truth; he, by conſenting to ſwear 
under this form, planely conſents, or in effect pro- 


miſes, to ſpeak the truth. If he is ſworn to give it 


anſwers to all ſuch queſtions, as ſhall be aſked of hi 


tis agreeing thus to ſwear contains or implys a pro- 
miſe, that his anſwers ſhall be true. | 

The diſtinction between aſſertory and promiſory 
each; is uſually placed in the different time of the fat 


| fworn to. All facts are either paſt; preſent, or future. 


Thofe only are called promiſory oaths, which aſcertain 
the exiſtence of future facts: and thoſe are called aſſer- 
tory oaths, which n the exiſtence of 197 or 1 


ſent facts. 


But neither will this diſtinQtion proferve a difference 
between them: for when the juror engages, that he 
will tell the truth, as far as he knows it, in relation 


either to paſt or to preſent facts; though the oath may 


be ſaid indirectly to aſcertain the exiſtence of ſuch facts, 
yet what it aſcertains directly is the future fidelity of 
the juror in relating thoſe facts. 


Obliga- II. Before we proceed any farther in our enquiry 


tion to 


fidelity. 


concerning the nature of oaths, and the obligation, 


' which ariſes from them; it may be proper to ſay ſome- 


thing concerning the general reaſon of our obligations 

to fidelity and to veracity, that is, our obligations noc 

to falſify either in what. we promiſe, or in what we 
affirm or deny. 

The obligations to bave been er 05 

/ 


a 
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0. XIV. | NATURAL LAW. £5 OS 8 
ready under the heads of promiſes and: contracts: and | 
the bean cauſe of theſe obligations has been 
ſhewn to be our own conſent, - Every breach of fidelity, 
either in promiſes or in contracts, is a violation of that 
right, which by our own conſent we conferted upon 
him, to whom we bros Or Wich ne, en 
tracted. 
It would be an idle ts n from: aa | 
te obligation ariſes to mean what we ſay, or to con- 
ſent with our minds to what our words expreſs. In 
our intercourſe with mankind, the ſettled marks of bur 
intentions are always underſtood to ſtand for our inten- 
tions themſelves. The demands, which others have 
upon us, do not ariſe from the mere intention of the 
mind, which can be known no otherwiſe, than as it is 
expreſſed in our words or in our actions: they ariſe 
from our intentions ſo made known: and conſequently 
they extend as far as our intentions are made to appear 
by our words or actions. So that if we do not comply 
with what we have thus expreſſed, we are guilty of 
injuſtice towards them, to whom we have given ſuch 
demands, or, to ſpeak more exactly, to whom "_ 
have given a right to make ſuch demands. 1 
III. The obligations, that we are under to ſpeak the Obliga- 
truth in what we affirm or deny, have been rendered — 1 
leſs obvious by the ſeveral ſuppoſed allowances of 
diſſembling or falſifying. Grotius ſuppoſes the ge- 
neral notion of a lye to conſiſt in ſpeaking, or'in 
writing, or in uſing any other outward figns, in ſuch 
| manner, that what we ſpeak, or write, or otherwiſe 
ignify, cannot be underſtood in any ſenſe, but ſuch 
an one as 1s different from our real thoughts. But then, 
3 he rightly obſerves, ſomething farther muſt be 
added to this general 1 1 of a lye, to make it 


naturally 


: Grot, L. III. C. L xl. 5 


naturally aalawfy 


Agen ds vg; or geſtur a e to that meaning, 
Which cuſtom has given them, t Hough. it is even of- 
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70 
Ven them 1 


1 5 
ate 1 60 
Senlee J 50 = whic 1 hk 
if I would have my _ 3 
eeſũũty of uſing ſuch words, 29 | 


preflive of my thaughts 
mbich has, done. 2 5 * 


geſtures their current, ſigniſie Rieck 8 


by;cuſtom — kg FH 1 5 


to make my mind known. 9 


certain geſtures, r. of t 8. 505 G 
which. I. ſpeak ,or, write, Wi Gs; to, ule, tak 
geſtures or words, io this meaning, 


#1:have a mind that the = n, to 2 [ 11 110 
geſtures, or to whom Lf EPI IO} de bon 
L thou Shts. ch ef1439 2 10 et 115 
But this is not the q aeſtion. be queſtion 855 a 
Lamgbliged to le him koh 1 95 e The 
meral- conſent, which 9 Kae nificancy 1h 
Words or geſtyres, ders not gblige, me 0 : becau 
gen wb ee ae al 95 a 
F Sing. conceal m houg 
Kue de do be Gee en fr om. what they 


rar to. what I have in my mind. A m Alben 
Which, way. Titius went, ! 11 ki ow, th Me 


«.nortaward.; if I. have a, mind, that he 
too; the general agreement, whi hich h; Bas ſtabliſned, 
emeaging of words or Seltures, will force me to 2 
chat he; Ohne north ard, or to point be Way. 
1 I 0 mind, chat, he a it; "that oF 


64 Þ +4. vi 3 But \ 
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uld think, that he wene a contrary” way to cher 
dor kim to be gon ee SORT en en 


Now the difference, which Grotius adds to the 
98881 notion of a a lye, To make it unlawful; is its ina 
Ga with ſome right i in the perſon, ro whewT 
y difcourſe, to whom TI write,” or to whom 
70555 uſe of any geſtures, to which cuſtot has gi 
a fignificancy. Upon theſe principles all lyesgorner 
ſem! to be naturally unlawful, th6ſe only ſee m of whith 
are inconſiſtent with ſome right either perfect or int. 
red in thoſe "perſons, with whom we are converſing, 
t becauſe | the word lye is ſo hateful, YPuffendort, 
hough he differs in fact very little Tom: : Grotius, 
diſtinguiſhes falſhoods of ſpeech, not into lawful and 
unlawful lyes, but into lyes and untruths. A lye, ſays 
be, conſiſts in making our words or other ſigus bear 
A a different ſenſe from our real conceptions; Where the 
erloti, to whom''theſe words or ſigns ate directed, 
s a Tight to Underſtand; und to judge of thoſe con- 
tions, and we on Our part are obliged accordingly, 
to make Him apprehend” our meaning. Whereds an 
"vacruth conſiſts in applying our words or" other fighs 
in ſuch'a manner, that the perſon, to whom they are 
directed, ſhall conceive from them a different ſenſe 
from what we have in our mind; when that 
bas no right to know our thoughts, and no in 
prejudiced by our concealing them. 
It is allowed then by theſe two judicious writers, 
and cannot, chink, be denyed by ay one, chat where 5 
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Faß. B. IV. c. I. $ 1X. n 


—— — — — — 
< — 2 5 9 : ry 


INST1 TU Tus or RE 15 


| the perſon, to whom we direct our diſcourſe, has any 


right to know our real thoughts, it is unlawful to 
falſify. But when I direct my diſcourſe to a man, or 
behave towards him, whilft 1 am diſeourſing, in ſuch 
a manner, that all the world, who heard and ſaw me, 


would conclude, that I deſigned to inform him of 


the truth; do not I, by ſuch diſcourſe and manner 
of behaviour, tacitly conſent to inform him of it? 
Though therefore he might have no previous 

right to ſuch information; yet this conſent of mine 
gives him a right at the time: and I ſhould act 
contrary to this right, ſo conferred upon him by my 


tacit conſent, if I was to tell him a falſhood. This 


principle will leave but few untruths, which are not 


to be ranked in this claſs of unlawful lyes: it will re- 


duce to this claſs of lyes, not only ſuch falſhoods, as 
will directly injure a man, or hinder his innocent bene- 
fit; but all ſuch falſhoods likewiſe, as are inconſiſtent 
with that tacit conſent to tell him the truth, which 
appears from our converſing with him, as if we deſign- 
ed to tell him it: becauſe theſe falſhoods, as well as 
the other, will come under the deſcription of being 
contrary to a right of his either perfect or imperfect. 
It may perhaps be aſked, whether this right of 
knowing the truth, which is only ceonferred by our 
tacit conſent in the manner, that we have been deſcrib- 
ing, is of ſuch a value, that it can be looked upon as 
an injury not to do what we have ſo conſented to do; 
unleſs there is ſome other damage done to the man, 
that we are converſing with, or to ſome one elle, by 
our telling him a falſhood. Certainly in ſome caſes it 
may be of no great importance to him, or to any one 
elſe, whether we deceive him or not. But then be, 


who has engaged to. another, is not at liberty to * 


lv dA e 230 


of chat others right: the party whoſe right it 18 6 
know the truth, may, if he pleaſes, releaſe the {| peaker 
from this obligation: but without ſach a releaſe it can- 
not be at the ſpeakers option, Whether he will comply 
with the obligation or not, upon Pretence, that the 
hearers right is of ſmall value. To allow ſuch 4 
latitude as this, would effectually deſtroy, not only 
all obligations to ſpeak the truth, but all obligations 
whatſoever: ſince the ſame latitude is full as reaſon- 
able in all other inſtances, as it can be in this. 

IV. Let us now enquire what fort of concealments, What 
or untruths, or diſſimulation this principle will allow of. ene 

Firſt, it is not unlawful to conceal, by our ſilence; conſiſtent 
what we have no mind to diſcover provided the pers mo e 
ſon, who wants us to make the diſcovery, had no pre- eo, | 
vious right to know the truth. Where he would not be 3 
injured, or loſe any innocent advantage by not knows 4 
ing the truth, he has no right to know it, unleſs we 
give him one by converſing with him: and oonſequent: 
ly, ſince our ſilence gives him no ſuch night, we law- 
fully may be ſilent. | 

| Secondly, it is not unlawful, even where we direct 
our diſcourſe to a man, as if we deſigned to inform 
him of the truth, to ſpeak what we Know is untrue; 
provided, we are ſure, that he waves his right of 
knowing it. This, I ſuppoſe, is the reaſon, why it 
ſhould not be thought wrong for a priſoner upon his 
tryal to plead—not guilty ; though at the ſame time 
he is conſcious of the contrary : becauſe the court does 
not expect or defire to know the truth, unleſs they can 
make it out, without his immediate confeſſion of it. 

Thirdly, where we have put ourſelves abſolorely 
under the direction or authority of another perſon, that 
this perſon may by his authority over us, which we 
have ſo red him, obtain a certain purpoſe; our 


S 4 rights, 


Ä 
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rights; 2 fas an the NOeH y vf chis purpoſe 3equites 
ue at h diſpoſal. Whatever rigtit thereforebf know: 
ing the: reacly wee migheatquire:by This profeiiongecf 
eefticg I, orhy his direfting his diſcourſe to os, is ff 
ne deſigned to dell us ir the autherity, which we have 
2 im Juperſedes⸗ this rigkt, i far dab it wookt 
Hader che ꝓpurpoſe, which he is terbrieg about. This 
Asche caſe vf phyſicians a reſpect of their patientz 
and uf commanders im chief in feſpecx uf che ſoldiers, 
Wet are under their authority. s CIVIL DQIECD eng. 
*Poutthly, us infants, or: ideots, or madmen acquire 
ncigightib un expreſꝭ promiſe; ſo neither do they ac. 
quire any by our tacit agreement to tell chem the truth, 
when were diſedurſing v theme Vp this ac- 
zunlapful⸗ ts deceive them bj 
dub vor actions, either forctheir on benefit, ot 
pen tem fe deing any ham: 
2:Bifehly;! it . oF Hiftry to 
eehaeifadts, 245: they really happened» they there 
iich ꝛundertabe to wrieethiſtory, profeſs By doing 
ſpeak theitruth, and are ſor this teaſon obliged to peak 
ichut werirers of fables,-or-relatersof parables, pro- 
folg only cotrach uſeful truth, under Fei 
© or reſenblances: They de- chetefore what- they te- 
1 ————— — 
Hoi ehey take cars to make their fables or parublti 
uſiſab and: inſteucting they are not guilty of any un- 
 Hiviful-falſhoody though the facts, which! they kehrte 
 mittheir fables or parables, never happened 
anSichly{:thers! are ſome actions er other fipns; by 
which e proſsſi nothing; they are directed to no per- 
ſonlifor dis ãnfbrmation 3 but all, who ſee them, are U 
nber to talo them in what ſenſe they pleaſe. Who- 
0 
mon ; 8 
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not charge thema who make the ſigus on do the ,h, 
ach fal hogde n ens pr IEG | 
may not be interrupt * @-RPPCarance is me, 
wif he was not at home. Burithe judgment, which 
auy man would make, ho found it ſhut, is not neceſt 
farily, that he. is not at home: but either chat he is-nox 
a home, or would not have an) one interrupt him. Of 
this ſort are ſeveral. ſtratagems made uſe of in war, 
Whoever is deceived by any feints of his adveriaey, 
cannot charge ſuch adverſary; with any unlawful falſa- 
hood: becauſe, if he knows any thing, he muſtikibw, 
that his adverſary never deſigned ot prafeſſec to. give 
him information. 3 ige 1051 110 yd vn uu 
Seyenthly, hen we direct our diſcourſe: to any ona 
who knows tbe meaning of What we ſay, and arthird | 
perſon, who has no concern ãn it, liſtens: towhat paſts 
between us, there is no.unlkwful-felſhead in-fpeaking 
E deceive him. He had no huſineſa to kum What = 
between us; and we did not addreſs aurſe lues to 
: he had therefore no ptevious right co be ĩnfortand 
THO and we gave him none at the time. Met 
Eighrkly, ſuppoſe a man enquires of me; coneetning 
ſome matter, which prudence weilld oblige-me. acht 
ceal; becauſe ſome damage might ariſe tu une u tx 
ame third perſon from bis. knqwing it; a0 L bee 
iy. falſify, in orden to prevent him from danawing 
what I have ſuch reaſons for congealing If he males 
the enquiry, inadvertently, there will be noigfeat.difi 
culty in the matter: by telling him, that iris an im- 
Poper enquiry, we ſhall get rid of him, withaut being 
under any negeſſity either of anſwering his queſtian. 


or of giving him untrue information: if he mas 


uſe of mind : or fraud mindenmman un 
va jel EO ts | | 


** 
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any right, even by a Hep promiſe; 
r would much rather hinder him from acquiring 
any by the indirect and tacit promiſe of telling him the 
truth, implyed in our . our diſcourſe to him, 
as if we deſigned to tell him it. 195 
However it ought to be def remembered, that 
none of theſe concealments, untruths, or diſſimulations 
are allowable, when any cauſeleſs harm will be done, or 
any innocent advantage be prevented by them: be- 
cauſe in all ſuch caſes the perſon, who ſuffers ſuch harm 
or is hindered of ſuch benefit, has a previous right to 


know the truth; and though we were to give him none 


E oaths con- 
firm an 
3 
| promiſe. 


by directing our diſcourſe to him, yet fuch previous 


right is violated, if we conceal the truth from him. 


V. It is plane from the nature of promiſory oaths 
that they are deſigned to confirm ſome promiſe. And 
the ſame may likewiſe be faid of aſſertory oaths, upon 
the principles, that we have been explaning. The ge- 

neral obligation to ſpeak the truth, in what we affirm 
or deny, ariſes from ſome right in the hearer to know 


it. This right may be prior to our diſcourſe with him; 


he may have a right to be told the truth, if we tell 
him any thing: and then our addreſſing ourſelves to 
him as if we deſigned to tell the truth is the mark of 
our conſent that this right ſhall take place. Or if 
there is no ſuch prior right, yet the very addrefling 

ourſelves to him gives him a right to Know the truth; | 


betauſe it implys a tacit conſent,” that we will tell it. 


: that oaths of all ſorts are deſigned as confirmations of 


All aſſertory oaths therefore, being only deſigned to 
aſcertain our veracity in what we affirm or deny, con- 
tain a promiſe either expreſs or implyed, chat we will 
not falſify. 

The general concluſion from what has been ſaid is; 


_ ſome 


C. MV. NATURAL LAV. 
ſome expreſs or implyed promiſe. We are next to 
f 4 in what manner ſuch a confirmation is pro- 

| duced by calling God to witneſs to the truth of what 
we ſay or promiſe, or by renouncing his mercy wes 
voting ourſelves to his diſpleaſure, if we falſify. 
VI. * The form of an oath, from whence N The nqa- 
can learn what is the nature and eſſence of it, ſeems 5 
not always to be the ſame. Sometimes God isinvoked 2 
W 2s a witneſs to the truth of what we ſay; and ſome». 
W times he is invoked. as an avenger to puniſh us, ifwe 
falſify. But theſe forms, though they differ in words, 

have the ſame meaning. To invoke God, either as 
witneſs, or as an avenger, mult in effect be the ſame 
thing: ſince what is doubtful can no otherwiſe be aſ⸗ 
certained, by calling upon him to atteſt it, than be- 
cauſe, as we are under his abſolute authority, he ca, 1 
and, as we. believe, he will re *. if 1 * „ 
bpeak the truth. 
If we would examine. farther i into PE Wake $-4h 
obſerve, that ſome writers have imagined, what would 
have depended upon our own teſtimony. only, if we had 
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l imply affirmed it, to be therefore rendered more certain, 

9 when we have ſworn to it, or called God to witneſs ta 
f it, becauſe the truth of it is then evidenced by the tel» 
F | timony of God. But this account of an oath cannot 


poſlibly be applyed to ſuch oaths as are promiſory. 
It I make a promiſe, and then call upon God to 
vitneſs to the promiſe, ſuppoling me to mean no more 
by this than barely to call him as a witneſs, I have done 
nothing towards rendering my fidelity leſs ſuſpected 
than it was before. What is the effect of his teſtimony, 
conlidered merely as a teſtimony? Is it deſigned o 
io evince, that I have made ſuch a promiſe? This is 
ck Key becauſe the perſon, to hom 1 n 


® Grot, Lib, U. tg: 6X. 
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1 Gf this fakt: he knows: ic already || "the, help of, his : 
ſenſes, and cannot want ta be made more certain ofir, 
man he is. The matter in doubt is, not whether ] 
haves h promiſe,. but, whether I will faith 
ally rep it. U: And; I confeſs, that 1 — ſee hoy 
Se tebimgny, of. Ged. conlidered. merely as a feli, 
meng can eving my fidelity; unleG, when he is 
ealled ypon, he would fhew by ſome, miracle, that be: 
knew would not break my Word. 
nps if, when I call him to wh, remiſe, I m 
Wake bim a. gparanrge fo ſgg to the performance. 
F. dee uni ang, if break its: Ihgxe then given 
cer perſon, 10 whom..] rar. a, huer, pledg 
Snape aſſurance of my; fidelity; chan if J had fimply 
promiſed without. an oath... Thę feag of agcurring Gods 


ids wk ar ro ao 
vpon hi — my; promiſe, 
See likely to break my word, than! 


— have,been, if L had: not,by an,oath lai 
1 —— — — yas Dail 1 U bis 
bl Scr dhen this notion God i 
invoked as 2 — 5 _applyed to.promilor 
Satis 10425.29,produce any effect in aſcertaining what 
Wald be otherwiſe doubtful ; ſince all, oaths, even 
Hes hich are uſually. called aſſertop ones, contin 
either en expres or a virtual promiſe; and laſtly ſince 
| dan dach, according to the common opinion af mankind, 
s, made uſe of to aſcertain what might otherwiſe be 
WJoubtful; we may conclude, that this notion of a 
«Qathris not agreeable to nnen n or oom. 
mon ſanſe of mankind. 

But ſuppoſe we neglect e tacit . —_ prom 
5 called aſſertory 1 
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dn be bstcer zfcertäftied with airodth tu, NRO R 
ft n bath ig conhdered merely ag iV OPation af G 
W co'be a Uitnb fg: either tö che tt bf eint fer dr ths 
W veracity of the juror! 1 Amin Hcubf abcr ir Fer! ef 
rſon affirmꝭ the truttr of it; I Ati in dent Abet 
it; becauſe I doubt the veratity of tie perſum wi af 
firms it: he Nears td the trot ef che fact Sf 7. 
doing he only calls üpoft Sed to Ateſt eicher xh Kell 
" e fact or His ow veracity; my ddubt will athe- 
nan. Can he Tay, that the truth of the ugh 
was ſupported before only by his o 7m teſtfmG ty, i 
nom ſupported by the teſtitnony ef God . He WE 
ſay, that the trütii bf the fact 18 Kill ſuppbrtsd HY 
immediately only by his'own veracity "bur char HH 
racity is now ſupported by the divine teſtimony R s 
is te point, whieh I am now im dcubf UpDn! 1 NR 
indeed, that he has; as he fays;' called bp OO 4 
atteſt kicker the kult of the fac or Bib Va we elt 
and if I had any evidence, that God did atteſt either 
of them, When he is 10 ealled pan; my ddübt GOuld 
be at an end. But there is n0 evidence at All guns: 
and conſequently no more evidence, that the fück 
td, after he has ſworn to it, cam Were was beferes 
if this was the'whiele notion of att vat; if ve wete'th 
book no farther than the ſuppoſetl teſtfmony uf G80, 
ſupporting either the trurtt öf the fact bf the veracity 
ef the juror,” have no mote evidence, chat Gd gives 
teſfimony'to what hearing, merely In ebnſeljdene ef 
lis having eallec upon him to give ſuch veſuimung, 
than I before had of the truth of the fast, meren 
donſecuence of his having affirmed tn; 510992 ,t 
FTerbaps he might ſay, that after he has done th 
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kan es mi or no reaſoil to a his N . 
and defying God, and of the puniſhment, which every 


ſtronger ſecurity I have from his oath, than I ſhould 


br ee he is willing and deſirous to be admitted 


cCauſe it would be ſuch an affront to the truth and to 
the majeſty of almighty God, to be called upon to at. 
teſt what is falſe, as all but the moſt abandoned villains 
Would tremble at: his fear therefore of thus inſulting 


ſober man is ſenſible will be the conſequence of fuck 
behaviour, is a ſufficient ſecurity to me, that what he 
affirms upon oath is true, to the beſt of his knowledge, 
H he ſays this, I ſhall: planely underſtand how much 


have had from his bare aſſertion. But then this is the 
very point, which I want to make good: if the fear 
of the juror, when he calls God to witneſs, is the ſecu- 
rity, which his oath gives me, of his telling the truth; 
then by calling God to witneſs, he underſtands, that 
God will puniſh him, if he falſifys; or that calling him 
in as a witneſs, and calling him as an avenger amount 
to the ſame thing. 

The moſt uſual forms of an {oil are expreſs to this 
— When oaths are adminiſtered amongſt u 
in this country, the juror has the goſpels in his hand, 
and one of the uſual forms of an oath is, that after re- 
peating the matter, to which he ſwears, he concludes 
with ſaying — fo help me God, and the contents of 
this book ; that is, may I receive the favour of God, 
and have a ſhare in the mercies of the goſpel only 
upon condition, that I obſerve my promiſe or ſpeak 
the truth. The latter part of this form '— and the 
contents of this book — is frequently omitted: but ac 
dhe Juror has his hand upon the goſpels, when he te- 
_ - peatiithe ſhorter form — ſo help me God; — tis 
_ geſture explanes the meaning of his words, and ſhews 
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d thoſe helps, or that favour of God, which che goſ- 
5 has promiſed, only upon condition, that be does 
not * Theſe forms planely ſhew, that the juror 
eevotes himſelf to the diſpleaſure of God by a ſolemn 
eernunciation of his mercies in general, and of his mer» 
W cies promiſed by the goſpel in particular, if he does. 
not make good what he ſwears to; whether it is to 
perform a compact, or to tell the truth, There are two 
forms of an oath mentioned by Livy, which may 
ſerve to ſhew us, that the jurors, amongſt heathens, as 
well as amongſt chriſtians, were underſtood to devote 
themſelves to the anger of their gods, if they brake 
their oath. In eſtabliſhing an agreement between the 
romans and the albans, Sp. Furius devotes the roman 
people, if they firſt broke the agreement — If the 
roman people fail to make good this agreement; do 
thou, o jupiter, finite them upon that day, as I now: 
| ſmite this ſwine; and ſmite them ſo much more, .as. 
W thou art greater in power and might than I am — and. 
having ſaid thus he ſtruck a ſwine, which he held in 
his left hand, with a ſtone, which he held in his right. 
Hannibal, juſt before the battle with the romans at 
the river Ticinus, having promiſed large rewards to his 
ſoldiers, confirmed his promiſe with an oath of much 
the ſame form. He held a lamb in his left. hand, and 
a flint in his right; and whilſt he prayed to jupiter 
and all the gods, that, if he failed, they would ſlay him, 
s he then ſlew that lamb, he firuck on 
lamb with the flint. 
VII. eIt was not uncommon, co the amian, om 
for perſons to ſwear by other things, without the men · _ I 
don of God, as by the ſun, the ſtars, or the heaven not men= 9 
by their own life, the life of their children, or the life tioned mg} l 
c their prince. Oaths by the ſun, the ſtars, or the under» © | 
heavens, ſtood. 
Ur. I. 24. bLiv, XXI. 45. © Grote ut ſup. KL. g | 
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were imagined to ivinities. © But ſuch an oath in 


perjury in not keeping it, as whether he was nor guilty 
of affronting God in taking it. Unleſs indeed where 


taught fo call our father, who is in heaven. * San. 


| received, But certainly amongſt the antients, who 
uſed theſe forms, this was not ſuppoſed to be the im- 


This, which is the opinion of Grotius, appears to be 
true from ſome paſſages, that Puffendorf has cited 


as the ſtory is related by Pliny, had perſuaded Verania, 


the ſequel by what ſort of an oath he had atteſted the 


dhe life and ſafety of his ſon. Plinys refleftion upon 
be, makes uſe of this ſtratagem not more frequently 
to whoſe wrath he has devoted this unhappy ſon of his 


« De juram. oblig. pre. I. $4. Puff. B. IV. C. II. L 


. et te FEC ˙ ! ITE W x ES I 8 FFF ̃ —— Ana 
> = 8 Nn — * * UA k 3 5 : * — * * 72 3 
- e 4 J 3 ts N * 3 
. RA . Y INE: ng, . f * 9 
” = 6 = I * : 8 "I 
5 2 5 
ws <4 . —_—_ F 450 £4 
» 79 5 : 5 EY | g ; 8 
TS " 4 n * $ 3 
® „ $ 1 8 


. LD. | ror Ho WOO WES | ö | 
INSTITUTES OF R 


the mouth of a chriſtian looks like profaneneſs: and I 
ſhould not ſo much enquire, whether he was guilty of IM 


a perſon, out of reverence to the name of God, ab- 
ſtains from uſing it, and means, when he ſwears by 
heaven, to ſwear by that God, whom we have been 


life of our children, or the life of our prince, is tacitly 
ſwearing by that God, from whom theſe bleſſings were 


port of them. The juror meant indeed to invoke the 
divine vengeance upon himſelf, if he falſifyed; but he 
did this by devoting to deſtruction what was, or what 
he pretended to be, of all things moſt dear to him. 


from the antients, for this purpoſe, When Regulus, 


that The would recover from her illneſs; ſhe called for 
her will, and made Regulus her heir: it appears from 


certainty of her recovery: for when Verania was ſoon 
after this in her laſt extremities, ſhe exclaimed againſt 
him as a perjured villain, who had forſworn himſelf by 


it explanes the intent of ſuch an oath, Regulus, ſays 


EEE popes, > 


than wickedly; whilſt he every day deceives the god, 
Lylus 


5 6 rod Ces e we” | 1 4 


3 * Diagiton and widow of Diodotus offering to ſwear 
4 by the children both of her former and her ſecond mar- 
riage, that Diodotus had committed to the truſt of 
iton five talents; to which ſhe adds, I am neither _ 
ſo abandoned nor- ſo covetous, as to leave the curſe of 
perjury upon my children for the ſake only of leaving 
them a maintenance. When the king of the Scythians 
is ſick, he ſends, ſays * Herodotus, for three of the moſt 
| approved public diviners to enquire into the occaſion of 
his diſtemper : and their uſual anſwer is, that ſuch or 
ſuch a perſon has forſworn himſelf by the royal palace: 
| for amongſt the Scythians, this oath by the kings pa- 
lace is reckoned of all others the moſt ſacred. From 
this laſt mentioned form, we may collect, both that 
ſwearing by the kings palace was underſtood to be the 
ſame as ſwearing by the kings perſon; in like manner 
| a50ur Saviour interprets an oath by the temple to be an 
oath by him that dwelleth therein. And we may from 
| thence collect likewiſe, that ſuch an bath by the kings 
perſon, was underſtood to devote his perſon to ſome 
calamity, if the juror falſifyed. | | YZ 
VIII. It may perhaps be aſked what greater ſeeu- What ie- 
rity we have of a mans veracity or fidelity in reſpect — 4 
of what he promiſes or affirms upon oath, than we of the 
ſhould have had, if he had only affirmed or promiſed the — - 3 
| ſame thing without ſwearing to it. Falſhood and per- fworn to. 
hdiouſneſs are crimes againſt the law of nature, as well 0 
a perjury, If therefore either the love of what is right, 
or the fear of being puniſhed for doing what is con- 
tray to the law of God, is what reſtrains any one 
from fallifying, when he is upon oath ; will not the 
lame love of what is right, or the ame fear of being 
ä 5 DA 5 
11 edit. Tayl. om | 
ect L. e * Gronov. 
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gives us of his veracity or fidelity, who takes it, ariſe 
indeed, as is here ſuppoſed, from his fear of offending 


guilty of falſifying. And it muſt be farther owned, 
that a wiſe and a good man will be afraid of falfifying, 


is upon two accousts naturally greater than the fearof 
ſimple falſhood. Firſt, becauſe perjury is the greater 


guilty of perjury, has devoted himſelf to the diſpleaſure 


Credit IX. From conſidering the principle, upon which our 


INSTITUTES of | 1 = 
K puoiſhed for whar is contrary to the law of God; equally 
-reſtrain him from being falſe or perfidious, when he 
is not upon oath?— The great fecurity, which an oath 


that almighty being, by whom he ſwears, if he i; 


even though he has taken no oath ; left by ſo doing 
he ſhould offend the ſame almighty being. But then 
theſe are different degrees of fear: the fear of perjury | 


crime of the two; ſince falſhood is only a breach of 
the laws of God; whereas perjury is a direct inſult up 
on him and ſets him at defiance, And ſecondly, be. 
cauſe he, who is ſimply guilty of falſhood, has room 
to entertain hopes of forgiveneſs : whereas he, whois 


of God, and precluded himſelf from all fuch hopes of 
forgiveneſs by renouncing his mercies. 


aſſuranee of a mans fidelity or veracity depends, when 


He is upon oath, we may be able to judge what credi * 

is to be given to any one. who has ſworn by a falſe god, thi 
But in determining this queſtion it will be neceſii the 
to enquire, whether the juror believed the being, by PO. 
which he ſwore; to be the true God. If he did oo, Wi 
then he certainly would not be afraid of offending whit ffir 

he knows has no power to hurt him, if he does offend: dati 

| his oath therefore would not in the leaſt aſcertain bs . 
fidelity or veracity. He might too perhaps, if he ſhould Jury, 
fallify, acquit himſelf of the guilt of perjury : but the a 9 


„ — - 
uw 2 


* thould N that e it OE not 1 


14. Guor, at ſup. SF. 


.- ++ 
e 
TIE "PR TT F 
„ ꝗæ VRR 

* 


| 2 
f ml aj þ 
; % 


| oe. NATURAL LAW. 


power to break ſuch an oath, yet it was the higheſt in- 
ſult upon him to fwear in this manner. It was in fact 
nothing leſs than idolatry: for an oath is an act of re- 
ayes which implys, that we acknowledge the being, 

whom we call as an avenger of our falſhood, to 
= infinite wiſdom and infinite power; ſuch wiſdom 
however, as can ſearch into our thoughts, and know, 
whether we do falſify or not, and ſuch power, as can 
finally exclude us from all happineſs, if we do. He 
therefore, who ſwears by a falſe god, knowing it to 
be ſuch, aſcribes by this act ſuch knowledge and power 
to the being, by whom he ſwears, as belongs only to 
the true God, and as cannot without the crime of ido- 
latry, be aſcribed to any other being. 

But if the juror is firmly perſuaded, that the being, 
| by which he ſwears, is the true God; we have, not- 
withſtanding the idolatry both of his general perſuaſion 
and of his particular act, the ſame aſſurance of his fide- 
lity, that we ſhould have of a chriſtians fidelity; who 
believes in the true God and has ſworn by him. The 


that credit, which he obtains upon his oath: and as 
the pagan, from his perſuaſion of the wiſdom and 
power of the being, by which he ſwears, is under the 
lame feats; we have the ſame ſecurity of his not falſi- 
tying : his oarh therefore. deſerves HOGS ny _— 
dation to obtain the ſame credit. 

Whether the true God will puniſh 2 pagan for Wag 
jury, when he has forſworn himſelf by a falſe god, is 
« queſtion of theology rather than of natural law, and 
i certainly, however divines may decide it, quite fo- 
rgn to the point now before us. Our aſſurance of 

LT | the 
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be called an inſult upon God, and a 9 2 his Ta 


chriſtians fear of the conſequences of perjury is aur ſe- 
curity, that he will not falſify, and is the foundation g 
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che pagans veracity 1 reſts upon the ſame funda, In 
whatever manner this queſtion is determined: it relle 
upon the perſuaſion of } 158 o mind, and upon bis 
fears; which ariſe from th rfualion; and' not upor 
the future ſentence 0 be 15 ed upon him by che true 
God, 'of whom he is ignorant, mol whoſe counſels 
gene come into bis deliberation, when | . tonfiders the 
conſequences of his perjury. 

Oaths X. It is moſt conyenient, that the juror ſhould take 
22 57 the 0 oath 1 in his own Perſon, and nat by proxy : becauſe 
proxy. by going through the'folemn' outward acts, with which 

an oath is commonly attended, and by repeating the 

words of execration ourſelves, we are more likely to be 

affected with a due ſenſe of what we are about; than 

if angther perſon was, to 80 through the form and to 

repeat the words for us. But otherwiſe there is bo- 

thing naturally wrong in allowing an oath to be taken 

by proxy: lince, as I could renounce the divine mercy 

= andi imprecate the divine vengeance in my own perſon, 

= i I can empower, another to do it for me: and What 

3 he does, who is ſo empowered, is as much my act and 
1 binds me as effectually, as if 1 bad done it myſelf, : 
| Oaths I. Before we go any farther in our enquiries don. 


and vows _ 


how dil. cerning, the nature and effect of oaths, it may be 


292 


ringuiſh- Proper to take notice of a diſtinction between oaths Pr 

ed. and VOWS. 15 5 wi 

By what has been already faid concerning 3 an cath 1 

| it appears, that by an oath God is called upon to ſet 4 

to the performance of what we promiſe, « or to the truth 

of what we affirm, and to puniſh us, if we are found Fu 

to be perfidious or falſe. So that an oath does not . 
properly contain in it any new and diſtinct obligatio) 


but only confirms the obligation of ſome other att. 
x I make a promiſe to a man, and he accepts Fm 
a 


G49, (NATURAL LAY. » | 
am 25 ged tq performance. If he is Joubrful 8 1 
Bunge cl in order to. remove his doubts,T ſwear = 


any new or - diſtinct. obligation, bur only ſtrengthen the 
aun, under which [ had 115 5 before: 15 15 | 
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This effect of an oath is w at TW mean by yy bit 
gation of 1 ; So that, when 1 ſpeak of 1 0 obligation 
of an oath, I would not be underſtood | ro mean any 
ſeparate or diſtin obligation, but onl the effect of 
by in IWR ſome other Wee to AN, 
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of words with the promiſe, from which the obligation 

properly iſes. A form of words, which is ſuited to 

the purpo el of my ſwearing to tell the truth, contains 

: both a promiſe, that 1 wille Jo fo, and an oath confirm- 
ing ſuch promiſe; 5 

No effect XII. k An oath produces no effect, where i it is not 

| 1 attended with ſuch outward circumſtances, as planely 

thereare ſhew, that he, who goes through, the form of it, in- 

—_ tends to ſwear. How far his want of inward intention 

an inten- may affect his obligation ſhall be conſidered preſently. 

90 ©? This ſeems to be ſo certain, as to make it ridiculous to 

Wear. 

imagine on the contrary, that he, who repeats the 

words of an oath, when the occaſion of doing this, or 

the manner of doing it, ſhew him to have no intention 


of binding himſelf, ſhould, notwithſtanding this, be 


bound merely by repeating thoſe words: as if the | 


Words of an oath ated like a charm, and could not 

paſs through a mans mouth, upon any occaſion or in 

any manner, without binding his conſcience. A cleck 
in court dictates to me the very words, which I am to 
fay in taking an oath, and without mentioning my 

name ſpkaks throughout! in the firſt perſon, becauſe |, 
who am to repeat the words after him, am to ſpeak 
in this perſon : the occaſion of his doing this would 
fufficiettly ſhew, that he had no deſign of ſwearing 
| himſelf; that I, and not he, am the juror; and that 
whatever is the matter of the oath, T4 and. not he, an 
bound to the performance Rn... 

However in moſt caſes, all ambiguity "of this ſort i 
effeually provided againſt by ſpeaking in the ſecond 
perſon, and telling the juror what he is to ſwear, with. 
out making him repeat the words: or becauſe 85 


e oy 


that the oath introduces an obligation no otherwiſe, 
than by being accidentally included in the fame form 
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the oath is ; long and the matter of it various, t may 
be the better impreſſed upon his mind, if he is made 
to repeat them, his name may be inſerted to aſcertain 
that he is the juror. And in either caſe, in the ſolemn! 
form of an oath, beſides repeating the words, ſome 
act likewiſe is to be done by the juror, ſuch as holding A 
the goſpels, kiſſing the book, lifting up his right hand. 
putting his hand under the thigh of him, who impoſes | ” 
the oath, Such. oaths as theſe, from the corporal —_ 2 
of the juror himſelf, are called corporal oaths; and | 
this act, whatever it is, ſufficiently fixes who- the mag 
ſon is, that intends to ſwear, _ | 1 
XIII. But may it not be aſked, whether the j Juror . Want of I 
is obliged by his oath, or incurs the guilt of perjury in pots | 
breaking it, ſuppoſing him to go through all the for- where 
mality of ſwearing, as to the outward acts, in ſuch —— I 
manner, that all, who ſee and hear him, would. con- mark of ' 
clude, that he intends to ſwear, but to have in the mean, it, does 
time a reſerve, of not intending to ſwear, in his own hav ny 
mind? A ſimple promiſe, in the ſame circumſtances, effect 5 
| would undoubtedly be binding: becauſe thoſe outward n 
ſigns, which either nature ſuggeſts or cuſtom eſtabliſhes 
for expreſſing or publiſhing our intentions, ſland in the 
, place of the intentions, which they fo expreſs. The ji ju: 
; ror therefore, notwithſtanding his inward reſerve, is 
d 
8 
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certainly under the obligation of his promiſe. And tha 
only doubt, that there can be, in regard to the effect 
of his oath, ariſes. from hence: mankind. have no way 


of knowing one anothers thoughts, hut by means of the 
N outward ſigas, which are made uſe of to expreſs thoſe 


4 thoughts; upon that account our obligations or our 
by dims, ariſing from conſent, can be aſcertained no other- | 
P: wiſe, than by the intention, which appears; and no regard 
an be hadto any other intention. But the Caſe may at 
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„ „knows theinnermoſtitwughtsof bur heart, thoughweex . 


:: 270; preſdthemby no outdard ſign at all; norcan he be miſled 
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to judge them to be vat ihey ate not though we ſhould 
mulcouſe of ſuch out wat ſigns as cuſtom has madetoſig 
niſfywhat / is directly eontrary to our meaning; when we 
uſe chem: Since therefore the effect of an bathꝭ like all 
auventitious obligations, depends upon our intention, a 
far asoit is know to the party; with whom we are con · 
cerned ; and ſince the party with whom we are con-. 
carned im oathsf i God; WMO knOS the true inten- 
tion of Our hearts it may ſeem at firſt ſight, that the 
wanp of an ini ward intention to ſwear will prevent the 
oath from producing its effect; not withſtanding ve 
make de of ſuch words or other ſigns; as might make 
ut appear outwardiy to have an intention of fwearing, 
Bat here it ĩs to be remembered that the effect of all 
varhs4s toſconfirm ſome human pact; ſome contract ot 
{ome promiſe; either expreſs or ĩimplyed, between man 
laid chan. God is called in, not in order to produee ao 
mnevebli gation but only to ſtrengthen the obligation 
of ſuolv human pa; It is to be remembered farther, 
hatzil in the very oatheitſelf, the juror agrees witſi dir 
perſan; ho! impoſes or WhO accepts the oath/ to cal 
God in as a patty to their obligation! Thus then an 
auth, in all Vie us of it: thoughit eallsin God as 4 pa- 
dis in ĩtſelf only part of a human pact: and:iconle- 
quentiy; as in all other pacts between man and mani o 
ken ie in an oath, the outu / ard declaration ſtand in tie 
place of che jurors intention andꝭif he falſifys in reſpet 
of hat is expreſſed by ſuch out ward declarations, heb 
guilty uf perjury, vchatever ſecret reſerves he migit 
have in hib on mind. 


| XIV. From what has been: faid-it ſufficicorly-2p- 
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du NATUR DIE A 
pears, that the proper matter of all oaths is ſome other che 2285 


What we {wear to, is ſome: promiſe or con- e 


tract, either expreſs or ãĩmplyed a and the ohligation af jeyned. 
ſuch promiſe or oontract. which the aath ĩs intended to 
confirm, is the matter of the oath. When therefore the 
promiſe or contract is void, which che oath was made 
uſe of to confirm; there can be no effect of the oatha 
or, to ſpeak in che common language, chere can he u 
obligation ariſing from it. For Where chere i 18 no obli - 
gation from ſuch promiſe or contract, the aath has no 
matter, and of courſe can produce no effect. We ſwear 
to make good ſome particular obligation: therefore 
where that obligation is void, or where there is uo ob- 
ligation, we {wear to nothing. BUG LOI} HON 1550 
Upon this principle alboaths, which are obtained 
by fraud, are void; if the fact, in which the juror qs de- 
| ceived, was the whole ground or reaſon of his (eat 
ing: for we have ſeen already, that ſuch erroneaus 
pacis are void in themſelves: In like manner all oaths 
io the performance of what is impoſſible or unlauful 
te void: becauſe the pacts are {oz which ſueh oaths are I 
made uſe of to ſtrengthen. For the ſame reaſon;wherean -Y 
extorted promiſe is void, the promiſer, thaughthe ſhauld 1 
be ſworn to performances ds not affedted hy the aath!ẽ 
But iaithe caſe of oaths, which ien ee 
mult diſtinguiſn; as we did in the caſe of fes. | 
Whenever a promaſegwhichariſes frum feat; i 
Fewer ans rTP eb | 
and applyed to confirm ſuch a promiſe, will have ies full 
effect. All oaths therefore which are extortet byany 
Joſt fear ate binding ;:and( likewiſe.are all ſuchlas 
aiſe eyen from unjuſt fear; provided the perſon, co IF 
whom we ſwear, had no hand in:the/injuſticesi »v+i aa | 
XV:*1t\is ſometimes enquired, under this head, ber 
whether n 
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05 e by an oath, which we far as 
2 robber. Thoſe, who maintain ſuch an oath not to be 
binding, are apt to confound two other queſtions with 

this; though they are very different from it. They ei- 
ther invent ſome unlawful matter for the oath, and 
then conclude it to be void; or elſe they ſet aſide the - 
obligation of it upon an arbitrary ſuppoſition of its hav- 
ing been unjuſtly extorted. But in the true ſtate of this 
queſtion the matter of the oath and the manner of pro- 
curing it are no way concerned. It is one thing to en- 
quite, whether an oath to this or that purpoſe is bind- 
ing; and another to enquire whether an oath, without 
conſidering the-purport- of it, is therefore void, becauſe 
the perſon, with whom we are conceraed, is a robber.” 
The former enquiry relates to the matter of the 
oath, the latter relates only to the character of the 
perſon, to whom we ſwear. So again; It is one thing 
to enquire whether an oath unjuſtly extorted is binding; 
and another to enquire, whether an oath is binding, 
merely becauſe the perſon, to whom we ſwear, is a rob- 
ber, without conſidering whether he extorts it or not. 
The ftreſs of the preſent queſtion, when ſtripped of all 
circumſtances, which do not belong to it, reſts upon 
this ſingle point; ſince a robber is a common enemy 
of mankind; can any oath, though the matter of it 
ſhould be lawful, and though there is no particular in- 
Juſtice-in the manner of obtaining it, oblige thejuror? 
The character of the perſon, to whom we ſwear, is the 
only circumſtance to be conſidered: and the queſtion 
is, whether, as there is no intercouſe of ſocial ties be- 
tween him and the juror, he can have wy: claim in 
conſequence of the jurors oath.” 

Wuben the queſtion is thus ſtared, the obvious anſwer 

ſeems to be, that ſuch an oath is binding, bote hit 
1 8 . O 
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cx. NATDRAL. LAW: 
ing the character of him, to whom we ſwear. If chere 
is nothing unlawful in the matter of the oath, nor any 
injuſtice in the manner of procuring it, the character of 
the robber does not. at all enter into it, and for that 
reaſon cannot at all affect it. To urge, that he has 
broken all ſocial ties, and chat conſequently he can have 
no claim ariſing from the natural connections of man- 
kind with one another is nothing to the purpoſe: be- 
cauſe the claim in queſtion i is not ſuch an one as natu - 
rally ariſes out of any ſocial connections with him, but 
ſuch an one, as we give him by the particular act of 
ſnearing to him voluntarily for ſome lawful purpoſe. 
He may indeed, by having, as it were, declared war a 
gainſt all mankind, have deprived himſelf of all his for- 
mer claims: but it does not appear from hence, that 
it is become impoſſible for him to acquire any claim, 
though we are ever ſo willing to give him one, and 
though there is no injuſtice either in our dos . | 
ſuch claim, or in his procuring or accepting it. 
*Grotius indeed carrys this matter farther, and main - 


tuns, chat if our oaths are not directed to man but to 


God, that is, if our engagements are properly vous and 
not oaths ; or if they are indeed ſuch, as tend to confer: 
a claim upon them, to whom we ſmear, but any thing 
can be objected to that claim, fo as to ſet it aſide z which 
is the caſe where an oath is extorted; we are then ob- 
lged to make good what we have ſwarn to, not in 
virtue of their right, to whom we ſwear, becauſe, by 
the ſuppoſition, they have no right, but in regard to 
God, by whom we ſwear. If this reaſoning was juſt, 


in oath given to à robber, not only when he has pro- 


cured it fairly, but when he has extorted it by _ 


| kear, would be binding upon the juror. 


Io clear up this matter we will firſt ſuppoſe our en · 
»SGtot. ibid. 6 XIV. 8 


30⁰ | IN S T I 1 NES 4 QF V IG l; | ” 
gagement lo he properly an oath; wher | F 
appeal to God, there is the appearance e ſome = 
or claim conferred upon the party, to whom. we ſwear, 
Ifthis-right or claim is void in itſelf, or. if any thing can 
be oppoſed to/ it, which would ſet it aſide, ſo that the 
promiſer, if he had not ſworn, would not have been 
bound to performance; yet if he has ſworn, the oath, | 
days our author, will bind him, No this decifion 
planely, proceeds upon this falſe principle, that the oath 
is a-diſtin® covenant in itſelf, and not a, part, of the 
pa, which. it. is intended to confirm. But the tur 
notion of, an,oath; as already explaned, ſneys that it 
is, ao ſuch diſtinct covenant, that it does not proper 
contain in it the notion of an obligation, if we ſeparate | 
is: from ſome other obligatory pact, with, which it is 
joyned: the obligation of it amounts to no more, than b 
the addition of zn extraordinary penalty, if we falli 4 
in that pact. If therefore we take away the obligation 5 
of the pact, to which ſuch penalty has been.annexed by WW + 
 Grearipg to it what becomes of the penalty, that is, 0 
fe 
ful 


of the obligation of the oath? I. make a promiſe or 
= engage in a contract: by this. act I oblige myſelf todo fi 
e Sive ſomething. 1 ſwear:to this pact; the oath 1 
= : 1: ſtrengthens, this obligation, by ſubjecting me to an J 
extraordinary penalty, if I do not. act contormably to per 
my obligation. But by ſame flaw in the pat 2 che 
| peas to be no obligation ariſing from it; how there whe 
fore do ] incur the penalty annexed ?: I am. blen urn 
t5:if do not do What I was obliged to: but I an, BY con 
on.account of that flaw, ig the pac, obliged to.nothing; then 
ard conſequently, let me act a wil lem e a pd 
the penalty. tnt Ass. 18 & h 2528m 04 0 perſc 
»d1f:we ſuppoſe, what is not reve, that the bark i. diſpl 
| obligarory aft I proſe or cute drin 
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«iv. NATURAL Law. 5 
confirmed by it the obligation of Ati oath} in this view 
of it, is between God and the juror j ſo that it wit da 
effect amount to à vo. We ſkill therefbre ſee how 
the caſe would ſtand upon this ſuppoſition, if e cn 
fider hat would be the effect of '# vow in Tuch«cirs 

cumſtances. Suppoſe cherefort vow to be unjuſtly 
extorted z does ſuch vow bind the perſon "who! is thus 
forced t to engage in it? To determine upon this que · 
ſtion, ir will be neceſſary to obſerve, that as a promile 
made to a man does not oblige,” ünfeſs he, to'whony it 
is made, actepts it; fo neither does a vow,” Which 1858 
promiſe made to God, oblige, unleſs God accepts irn 
Whenever therefore we have fufficient reaſon to believe, 
that God ddes not accept à vowi ſüch vdw is not Bind: 
ing. Now the caſe ſuppoſes ſome damage to ariſe from 
the vow to the party engaging in t which damage i 
the effect of the other partys in aſtier. who extorts it 
by the uſe of force. b Teannöt there ſee what grounds 
thete can be to imagine, chüt God acbepts ſdeft a vo. 
unleſs we would make him A party iythe inuſtiee and 
ſuppoſe, that he conſents to the Earriagt} Which mult be 
ſuſtained by rhe performance of it! τ & 121 99620% 


as an oath, or às it ſubjects the juror to the” guilt ur eee 
perjury, if Be fallifys, tis effe&t does not deſeend xo extending 


where, that as fat 8 au contract. Which has been e%,dt 
firmed by an oath, affects the godds of the juror, ſuch 
contract will Bind his heirs. But chen it docb not bind 
them under the penalty of perjury: becauſe un onth e 
a perſonal appeal to God it is ati act, by which the 
perſon, who makes this appeal, imprecates'the"divine 
dlpleaſtre upon hiniſelf, or renvurices'for himſelf. the 
divine favour, if he des not — 2 ſwoars 


o: 
» Grotius ibid, $xvIL, 
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the heirs' of the juror. It as indeed beerwſhewncele: heir aa: ' | 
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to: and conſequently the penalty of incurring the di. 
vine diſpleaſure, or of forfeiting the divine favour, if 
the oath is not kept, is merely Nen, or does not 

: affect the jurors heirs. 

A A man may endeavour to extend this penalty far- 
5 *. by wiſhing a curſe upon his heirs, by imprecating 
the divine diſpleaſure upon them, or by renoun- 
cing the divine favour towards them, if they do not 
perform what he has ſworn to. But whatever fear 
ſuperſtition may produce i in them upon account of 
ſuch an execration; it is very evident, that reaſon and 
religion would ſhew it to be impoſſible for any one to 
renounce the favour of God and the hopes of his mercy 
for any one but himſelf; ahd conſequently that the 
penalty of perjury is confined wholly to himſelf, hoy: 
ever. he might endeavour to extend it to his heirs. 
Oathsto XVII. When we threaten to do any cauſeleſs harm, 

23 and ſwear. to put thoſe threatenings in execution: it i 

nig as 1 that ſuch an oath confers no right at all upon any 

nr. one; It certainly confers no right upon the perſon, whois 
o ſuffer this harm; or if we could imagine it to confer 
any, we may be ſure itis ſuch a right as She very readily 
gives up; becauſe we are ſure that he, like all other men, 
is deſirous'to keep free from ſuffering harm. And if 
we” have engaged to do him this harm by a promiſe 
made to ſome third perſon, which promiſe we have ſworn 
_ to; this promiſe is void. If therefore ve apprehendour- 
ſelves to be bound under the penalty of perjury to do 

ſuch harm, it muſt be by an obligation to God, in the 
wav of a vow. But the matter of ſuch oaths, even in this 
view of them, will always be ſufficient to ſer them aſide; 
ſince we may be certain, that God does not accept 
them. So that he juror, though he is guilty of pro- 
faning Gods name by thus ſwearing, is not guilty of 

perjury by not doing what he is ſworn. 

CHAP. 
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I. Marriage what. II. Polygamy inconſiſtent with the no- 
tion of marriage. III. The caſe of polygamy under and 
before the moſaic law. IV. Polygamy forbidden by the 
goſpel. V. Divorce forbidden by the law of nature. | 
VI. In what manner adultery diſſolves marriage. VII 172 
uſage does not make a marriage void. VIII. A ſecond 
marriage is a nullity, where a former ſubſiſts. IX. Want 
of conſummation in what inſtances it voids a marriage, 
X. Marriages between relations how made invalid. 
XI. Force may make a marriage a nullity. XII. The ef- 
fecbi of an error in thecontra# of marriage. XIII. Want 
of parents conſent not always ſufficient to make a mar- 


. What concubinage is a good and valid marriage. 


each acquires a right in the perſon of the other, for the 
| purpoſes of their mutual happineſs and of the produ- 
ction and education of children. Little, I ſuppoſe, need 
be ſaid in ſupport of this definition; as nothing is af- 
| firmed in it but what all writers upon natural law ſeem 
to agree in, I have mentioned indeed no more partys, 
than a man and a woman: but I would not be under- 
ood by this way of expreſſing myſelf to take it for 
granted in the definition of marriage, that it is natural- 
ly unlawful for the ſame man to marry more women 
tan one: this expreſſion is conſiſtent enough with 
ſuch polygamy; becauſe if he marrys ever ſo many, each 
contract is only between a man and a woman. I have 

defined 


riage void. XIV. Huſbands authority whence it atiſes, 


Mun a contract between a man and à Marriage 
woman, in which by their mutual conſent what. 
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_ Polyga- II. 4 The chief points, abut which moralſts dif 


| notion of and one woman to be partys in the marriage contrad, 


defined marriage to be a contract; becauſe eie coabi. 
tation is never, that I know of, called by this name. 
And the ends or purpoſes, which I have aſſigned ; the 
mutual happineſs of the partys, and the production and 
education of children; ſeem on all hands to be looked 
upon as the moſt natural ends of this contract. We 
will therefore proceed to conſider what determination 


this notion of marriage will lead us to in ſome of the 
principal queſtions relating to it. | 


—_—_ are polyg gamy and divorce. Some contend, that the law 


with the of nature does not make it neceſſary, for only one man 
eng. but allows the ſame man to engage, in this manner, 
and for theſe purpoſes, with as many women, as he 
finds convenient. And they contend farther, that the 
ame law does not require this contract to be perpetual, 
but allows it either to expire at ſuch a time as the par- 
tys ſhall agree upon at firſt, or to be diſſolved at any 
time by their mutual conſent. Others maintain on the 
- contrary, that the law of nature forbids polygamy, or 
does not allow a man to marry a ſecond wife, whill 
the firſt is living; and that the ſame law likewiſe for- 
bids divorce, or does not allow the contract of marriage 
either to be made temporary from the firſt, or to bt 
diſſolved at the diſcretion and by the ApEn of the 
partys afterwards. _ 
We will firſt examine the and concerning poly- 
gamy. And in order rightly to underſtand this matter, 
it will be neceſſary to obſerve, that whatever is incon- 
ſiſtent with the right, which each party gives to the 
other, by the contract of marriage, is inconſiſtent with 
the contract itſelf, and cannot be conſidered as a pan 


or condition of it. And fince the law of nature forbid 
h us 


4 Grotius L, II. Cap. V. FIX. 
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W us co brake our contracts; it follows, that ſuppoſing — 
polygamy is inconſiſtent with what we agree to in the 
contract of marriage, with the right, which each party 
gives the other in his or her perſon, then polygamy 
muſt be inconſiſtent with the law of nature. The man 
and the woman, who are the partys in a contract of 
marriage, give to each other a mutual right in their 
reſpective perſons. What right the man naturally has in 
the perſon of the woman, or the woman in the perſon 
ol the man, is to be determined by the natural ends or 
purpoſes, for which this mutual right is given. If then 
upon examining this right by thoſe ends or purpoſes, 
it ſhall be found to be inconſiſtent with polygamy; the 
conſequence will be, that by entering into a contract of 
marriage, or by giving each other ſuch "ey they 
have precluded themſelves from polygamy-by the very 
act of marrying, though they ſhould not preclude themes 
| ſelves in expreſs terms. Becauſe it is impoſſible to ſup- 
poſe them to will or intend contrarieties at one and the 
ſame time: if they have a will or intention to give each 
other ſuch a mutual right in their reſpective perſons, 
this will or intention effectually precludes them from 
willing or intending, at the ſame time, whatever is con- 
trary to ſuch right. We may go one ſtep farther. As 
the liberty of polygamy is tacitly taken away by the 
contract of marriage, when nothing is particularly ſaid 
about it, ſuppoſing, that upon enquiry we find ſuch 
liberty to be inconſiſtent with the mutual right confer- 
red by the partys; ſo likewiſe, upon the ſame ſuppoſi- 
ton, the partys cannot give each other this liberty by 
any expreſs conditions annexed to the contract for this 
Purpoſe, at the time of making it: becauſe if the con- 
tract itſelf is binding, all conditions, which are incon- 
lſtent with the obligations of ſuch contract, are void; 
5 | 6 or 
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= Slag then they will @@aGdenhetontradgr mel 
=: chat voids ſo that whereverchere is1a-valicEmharriage 
zi Mes. away rhe libetty vf pol amy br makes it un- 
Herfuf h and wherever the man and the woman have io 
dontfuctedd as to allow of polygamy, if I may call ie, 
there is no vali marriages lu order therefore tu ſhex 
_ thatpdlyganiyis — ue nlawfol, or that the paris 

by their mutufl een in marriage, har mel 
themſel des fm the hberty: of marryiug any onN elfe, 
Vunlſt tlůs contract continues in forte q we are to u 
that it is ineonfiſtent with tlie mutual right, which 
each uf ther has conſented to give the other in his 
her pereh! 6 l 3801 ef fi oid e vig ot doidy 
-v'Polygamy may be confideredas of col ſorts z irc | 
eicher à chntract of marriage of one woman wich a 
vumder bf men more than one; or a like contrafbef 
ve man with amy ntitnber of en anche Wald 
As to the firſt ſört of polygamy; 1 do not nd; th 
the writers, who favourpolyganiy che moſt, undertake 
to defend it. They ſcent to Be agreed in maintainity, 
that tlie ſame woman bught not, at the ſame time; u 
Have more huſbatds than one zor chat; in imarriagt, 
— woman is naturally obliged to give the man ſucha 
bt in her perfor; for the purpoſes of marriage;s 
Hott leaveherſelf at liberty to diſpoſe of ber pero, 
Tor the Tirhe purpbſes; T0 any oh Ee, Whilſt be ö 
| Mig We may therefore raks it for granted, thut: 

Woman, wen ſhe marrys à man, binde herſelf not 
to have children by amy Otte elfe, and to conttive on 
for his Bappineſs, as 4 hvſband, enchuftvely of all 
others; that ſpe binds heeſelF'ts admit none beſde 
him to ſhare in her Bed, or in hereonjugal-affettion. 
Tris nnn be the robligaton on the 
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woniads part there: canng>ratfirt fight, ape, would 
think, — be any reaſon for ĩimagining he ebliga: 
tion on the mans part to be different from it. When two 
people give giue each othęr a mutual right in, their xeſpe 
dire perſons; the moſt natural:coocluſion ig, than che 
right given is equal, on hoch ſides; if chere is aa ;gx- 
preſi reſerve to the contrary... Whatever, W 
woman parts with for the benefit of the 3 üs Bar 
rural, that ſhe ſhould receive an ęquivnleat from, hy 
or that he ſhould ꝑart wich as much liberty for her „ 
het. | Unteſs therefore ſome exception is particalarly | 
upon between them; he muſt be; unde 004;8 3 | | 
marriage td give hen the: ame. right in his per _ 
which ſhe gives him in hers; that is, a full right to it — 1] 
for the purpoſes of having children, and of theirꝰ mu- 
tual happineſs; ſo 38 0 make the effect of. the On- 
tract the ſame on his ſide, and on hers, by binding 
himſelf not to admit any beſides, her, to ſhare either 
in his hed, or in his conjugal affection. Fiut 2d 0124. 2: 
Je may he ſaid indeed in reply to. this goncluſion, or = 3 
rather to the premiſes from whence it is deduced;;thar .- 
the reaſon, which lays the woman under reftraints. in = 
this particular does not extend to the man. She is not 
loved to have more hyſbands chan one; becauſe, if 
ſhe had, amongſt many huſbands, it would become 
uocertain, to which oo them any child or children of 
bers belong. Whereas there is no danger of.any.uncer- 
_ in the iſſue, from a mans.;haying.more wives 
than one: becauſe each. of the wives. canngt but be ſure 
which child, is her Own, and which is.anothers,., But 
when this/is urged 2s.airealon, hy, though the man 
las naturally an excluſivę right to che perſon of bis wiſe, 
. ve cannot from thence conclude, that the woman 
dukte naturally an axdvſin right do the prion 
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of hor huſband; they who urge it; ſnoulc remember, 
that aſcertaining the aſſne of tlie man, is ſo fare from 
being the only end, that it is not the primeipabend, 
which even he purpoſes; and much leſs can we imagine 
the woman to have no other end in views but to make 
the man certain what children are his. And nothing i 
planer, than that the nature of an obligation; ariſiag 
from a contract, can never be determined hyis conſs 
deration, which is: but a ſecondary one in the intention 
of one of the partys, and which never entered atallin . 
to the intention of the other. The principal end of each 
party is the production of children from the body ai 
the other, and the happineſs, which each expects in the 
conjugal affection of the other; But if theſe are the end 
which they mutually propoſe in contracting to be man 
and wife, it can never be ſhewn, that the woman ex- 
 clufiveoof all others, has not the ſame right to hart 
children of his body, and to enjoy his conjugal affection, 
that the man, excluſive of all others, has ta have chik 
| dren of her body, and to enjoy her conjugal affection 
. Phe happineſs of the woman is of as great importance 
to her, as the happineſs of the man is to him: and ſhe 
is under no previous obligation to conſult his happinels 
either ſolely or principally, any more than he is to con- 
ſult hers. There is therefore no natural reaſon for ima- 
gining; that che contract of marriage ſhould have l 
advantage more in view than hers, or give him agreatei 
advantage, than it gives her. If each party has an equl 
advantage in view, they conſent only upon condition 
of obtaining an equal advantage: and their  conſeat 
upon theſe terms will not make the obligation of one 
of them different from the obligation of the other. 


The only way therefore, that is left to make poly 


gamy lawful on the mans bart, in by-forne-exprosom 


ar YATU RAI A W. 


| aright to her perſon upon any other terms. And if the 
man conſents to take her upon theſe terms, it is evi- 


| whatever diſcharges the partys on one ſide from their 
obligation, ſhould at the ſame time diſcharge the par- 


contract a nullity. But this is the effect of a liberty of 
polygamy mine man, even with the expteſs 
conſent of the woman: it releaſes him from the na- 
tural obligation ofepromating: /her;domeſtic; happineſs, 


u far as is in his power: and conſeq uently, by geleaſing 


where there is ſuch a liberty, there ay he cohabita · 
f one uon, there can be no marriage; need not, L ſuppoſe, 

L forth the jealouſies and quarre)s; which are altmoſt 
unavoidable, where the ſame man has more wives than 
; con- be: the fact, withour- enlarging upon it, is evident 
dition pq: enough 


dition anne vel eo the contracti But ſuch acdndition, if 
it is inconſiſtent with the endspitopoledinthecomract; . 
cannot be angexed, ſo as to be binding upon the w. 
man; without deſtroying tlie contract. No the happĩi- 
dess of the partys in their marryed ſtate is one of the 
| cincipat ends of marriage: But if domeſtic happineſs. - 
| for herſelf ĩs the end, hich the woman propoſes, and 
| which engages her to enter into the contract of mar- 

riage; ſhe conſents no otherwiſe to give the: man a 
right to her perſon, but upon condition of his obliging 
himſelf to contrive for her quiet and chappineſs in the 
marryedd ſtate, as far as he is able It is unnatural and 
abſurd to ſuppoſe, either that the woman has not this in 
view; or, if ſne has, that ſhe ſnould oonſent tu giye him 


dent what obligation ariſes on his part from ſuch con- 
ſent. Nou / no reaſon can be given, hy the contract of 
| marriage ſhould not be ſo far like other contracts, that 


him from his obligation; it makes the contract itſelf a 
nullity from the beginning. So that, notwithſtanding 
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power of making Fer Happy or unliappy: zult a5 hs 
5 ee or eaprlee aft direct bim. Ik we pit: 

| Ubetry'bf' polyg 78 5 „ allowed by the woman to th 
wat, i hae amn. the effekt, that it would hir 
a contract of martiage by being joyned to 
bros will appear more evidently. The min 
'aiitf Woman in the contract of marriage have their mi- 
eſs in vie w, and this mutual happineſs isthe 

And, wich derermines them ' to enter into ſuch a ca- 
track: each party therefore is undetſtood to give th 
*orfier;' by the eotttractz à right in his or her perſon 
pen condition only; that each ſnall be Bound to po- 
mote the happineſs of the other: but the wortin 
im the mean kfe conſents, that the man ſhall be i 
Hiberty to follow his on humour, and ko make ht 
_ vey of unhappy, as that humour ſhall lead = 
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the women 1 und in conſcjen 
on of her! Aide 1 
ee to d her, duty, 
any other terms, Ker 
_ to be his a * e that the, 9250 
ſents, to have children by, him, A e tion 
of children is neceſſarily atten E 
mother, as well as of the father, wa 1 o — 
viding for them, and | chem in n 7 10 
manner, that ſhe can; ſhe. puts it out of het power todo 
ber duty, if ſhe agrees to haye children upon 6s, 
ubich will put it out of her power te brovide for them 
and educate them, ſo well as ſhe. might Fi e 
certainly ſhe will not. be able to. provide for, tbem ag 
wo educate them, ſo well as ſhe might have done, if the 
conſents/20 let him. divide, his AfiFiogs berween her 
adother women,and copſequentlybeeweenher.chyldren 
and theirs. Upon this principle, a ibgrry.of polygamy, 
annexed to a marriage, Mpſtiat 3 
and perhaps upon a loſer in ſpectipn uch a c 
vill be found do he yeid., „The Gutv-Sß the _ 
provide for and edugate her; clildrea.may,iod deed. he 
(uppoſed to be of, the; imperfep} ſorts ang if; it, 10a 
etz ranfareflion af b, duty in. any act Md not 
be ſufficient c make that, act void Rut in hg caſe 
ſuppaled the mother does more. than imply tragſgtęſs 
ber duty; he takes from hexſelf the power of diſcharg- 


ng it: and che La a — e. 


T 


act, «by which the agent gif ahe act was valid, would 


Be no longer obliged: to obey the ja] -w.ỹ§]̃ . oo | 


Befbte we leave this ſubject, it may be worth our 
:while-to:Jook bacſt to their opinion, who contend, 


that polygamy on the part of the woman id unlawful 


upon this principle, that if ſnie was to have mote 
huſbands than one, the iſſue would be uncertain, ind 
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the man might place his affection, or employ his car, 
or beſtow his goods, upon children; which ate not his; 


or might on the other hand be wanting in ſome of 
thoſe duties to his own children; as not having ſufficient 
evidence, which children ſhe had by him, and which by 
- fome other of her huſbands. + It is ſtrange, that this 
-ſhould! be thought a ſufficient reaſon in the nature of 
che thing to har the man againſt allowing the woman 
a liberty of having more huſbands than himſelf; aud 
yet that a like reaſon ſhould: not be ſufficient to bar the 
woman againſt allowing a liberty of the fame fort to 
the man. If it is matter of duty in him to ſecure all the 
benefits in his power to his o] children it muſt be 
as much matter of duty in her to ſecure all the bene- 
fits in her power to her own children; which, as v: 
have already ſeen, ſhe does not do, if ſhe. allows him, 
whilſt ſhe has BANgab 1 in eee to _ _ 
by another wonaen. 
What is z moſt apt to miſlead; us in . e 15 
chat only two perſons are concerned in each leparite 
contract of marriage; for which reaſon we conclude, 
that they may model the contract, as they please, 
without injuring any one: no other perſon, is injures 
dy any conditions, which they two agree upon; be- 
cauſe no other perſon has any thing to do in the oon. 
tract, or in any conditions, which relate ſolely to them. 
e ; and neither of n can be injured * ot 
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conditions or reſervations j becauſe they are. ſuppoſed 4 
to be made with the joynt conſent of them hoth. H 
then there is noi injury done ta any perſon by poly- 
gamy, it may be thought ĩmpoſfible to prove, that 
the law of nature forbids it. ut in this way of rea- 
ſoning in defence of polygamy there is a great mi- | 
ſtake. In order to ſhew; that the law of nature for- | 
ids it, there is no occaſion to ſhew; that any perſon 
is injured in the firſt ĩnſtance by a liberty of practiſing 
it. Inſtead of attempting to ſnhew the unlayfulneſs 
of it in this method, we compare ſuch a liberty with 
the notion of the marriage contract; and if we find, 

that polygamy and the marriage contract are incon- 
ſiſtent: with one another: the concluſion is, that che 
nature of this contract ſo forbids polygamy, that the 
contract of marriage and a liberty of polygamy cannot 
ſubſiſt together. The conſequence of which is, that 
though the woman endeavours by her conſent to make 
the mans ſubſequent marriage lawful, it is not in her 
power: as the former contract between them two has 
taken from him the liberty of entering into a ſecond 
marriage, ſo it has taken from her the power of giving 
him ſuch a liberty. They muſt either agree to make 
their former marriage void: or otherwiſe this former 
marriage, if it continues in force, will make his ſubſe- 
quent marriage with any other woman à nullity. 
Whether they could by mutual conſent diſſolve their g 
marriage is another queſtion: but whether they could == 
or not, polygamy would ſtill be inconſiſtent with the i$] 
marriage contract, and would, by the nature of that 
contract, be rendered impoſſible: for if they could diſ- 
ſolve it, then the ſecond woman that he takes, would be 
bis only wife; and if they could not diſſolve it, he could 
tave no wife beſides the firſt, as long as ſhe lives. : 

| 1 


nat allum the ſame man 49-marry:8olecondi gn 


obligation, of providing for her children and educating 
1 hem in the beſt manner chat ſhe ca. 
= The caſe J 


un- Of 


1 pole 
| wy the 


| moſaic 
Jaw, and 


W before it. It would however be neceſſary for. t m, WhO urge che 


monly produce as an evidence of its allowing = 


ah ameabvare:is: maybe abjaRed here, that plowing 


_ cond-nioman, under the; precepre that ſhe is his Mis. 
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all. which;bas been urged, t be aries oi; would only 
prove the: impoſſiblicy of (polygamy and. not then 
— of it· But ve gbſerxe in anſwer to tha 
chjection, chat if it proves thus myth; 1 irres engl 

fat ourcpipoſes it ptoves thatithe | 


whilk; bis firſt is iving and continues ta be-hig. wiſe, 
and.confequently; thas: his: œhabiration with duch ſc. 


muſt be unlawful. However it is ta be remembered; 
chat one of: the arguments, by which we haveiſbeys, 
chat it is net. in the-pomercof.the. wife, even hy ibet 
own eonſente, $0:grank the. huſband a liberty of; poly: 
gemye Was taken from the.uplayfulaeſs. of ſuch om 
ſents ftom the inconſiſtence of it with the duty. ita het 
future children, which duty {he undertakes by con. 
ſenting to have children: for we ſhewed that her con- 
ſent to a condition of this ſort would therefore he void, 
becauſe it has a continued viciouſaeſs a 10 
a8 it takes away her power, or ſet aide her natura 


The authority of che law of Moſes, che prac 
hs, ha lived before that law was given, 
and of the iſraelites, who lived under it, are common) 
urged in favour of the; natural lawf of polygamy. 


authority of the law of Moſes in this quaſtion 40 1 B 
form themſelves. how. far the precept, which they cart 


gumy, relates to this practice. The Jaw: ſays, -= f 
man have two wives, one beloved and the other hated 
_ they have born him childrens Lache bit 


Deut. XXI. 15. &c. 


d. XV. NATURITEILAWW?/‚ = 
_ washaedF7 then it fill be, chen hemaketihiy for = 
to inderit chat which ke hath, chat b may not ma 
the ſon of the Bel vv firſt- born, before the ſors of the 
| hated; which is indeed the firſt- Dorn: but 'he'hall 
acknowledge the ſom ef the hated for the firit · horn, by 
ging him u double portion of alb that he hatf A 
che law feerns here to make a aaxindd am in- 
convenience!” which might ariſe from tire prhctici of 
polygatniy, they, who favou the nataral Jawfulnels: of 
ſoch practice, infer;- that the moſaib law cmuſt have 
allowed of it; ſinee no law can de ſuppbſed to guard 
apainſt the domeqquendeꝭ of any practice, if it did not 
ao the practiee itſelf: But in thisinfererice fromthe 
paſſage before us, they planely take for- granted; ther 
the beloved and the hated wives muſt boch ef thembe 
living at che fame time: whereas neither che words 
nor the deſign of the law make ſuch a ſuppoſition 
neceſſary,” The inconvemenee here puardeds againſt 
mignt as eaſily happen, and might be as proper vo be 
guarded againſt, if the wife, whetn he hated, was 
dead, before he marryed the other; "Whom bre loved; 
as if both of them were alive together! It may be ſaid 


indeed, tharfuch atv interpretation of the paſſage in- 
verts the Order, ii which the wives are mentioned? fur 


the beloved wife is mentioned firſt in the precept; 
whereas" the interpretation ſuppoſes her to have been 


Un s 


the ſecond; But this is a very weak objeRion : chere is WY 


no reaſon for ſappoling, chat che lawmaker; in men 
lidning che two wives, "muſt neceſſarily obſef ve the 
order, in which the man was marryed to them: nay the 


fact, a3 it is here ſtated, ſeems rather to imply that 
be was firſt matryed to the hated wife; for the eldeſt 
lon is ſuppoſed to by hers? (Nu nog ovatl yode bas | 


Fl 2 


if we compare this precept with another, that vis to he | 
found in the ſame law. neither ſhalt thou take a 
wife to her ſiſler to vex her, to uncover her nakedneß 
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This interpretation will appear the more probable; 


beſides the other in her life time. This paſſage is 
rendered in che margin Thou ſhalt not take one wife! 
to anothet, &c. And the leaſt acquaintance with the 


| original language will inform us, that the -words-will 


very well admit of this marginal tranſlation. Indeed, if 


we attend ta the precept itſelf, we ſhall find, that: the 


beſt rules of interpretation require us to tranſlate it in 


this manner. The reaſon of the law extends not only 
to the marriage of the firſt wifes ſiſter, but to the mar- 


riage of any other woman, beſides the firſt wife. The 
reaſon of the law is, that the firſt wife might not be 
made unhappy. And certainly ſhe would be at leaſt a 
likely to be made unhappy by his marriage with: 2 


woman, Who was not at all related to her, as by his 


martiage with her oy ſiſter. If then the obligation of 
the law ought to be extended as far, as the reaſon of it 
extends, we muſt look upon this paſſage as a prohibition 
of polygamy. Another rule of interpretation is, that a 
lau ought to be underſtood in ſuch a ſenſe, as will give 
ſome meaning to all the words of it. But if we ſuppoſe 
this precept to relate only to the marriage of two 
ſiſters; and the law elſewhere farbids ſuch marriage uni- 
verfilly; without conſidering whether the former ſiſter 


is hing or dead, the words—in. her life time will 


have no meaning or a very i r one. Unleſs 


— . — afchix: wit? 


might marry her ſiſter, they will have no meaning: and 


if they imply this, their meaning will be an improper 
one; becauſe it will make this precept inconſiſtent with 


_ is to be met OO ORR 


beit, XVIII. 1. 3 . 
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Cu XV. NATURAL HAW. 
if cls prerept relates to poly gamyſ che Words have a 
clear meaning ʒ they were added to ſhew, that though 
à man miglit not marry a ſecond wife in the life time 

of the firſt, yet the law maker did not deſign to forbids 

his marrying a ſeeond wife, after the firſt was dead. 

It muſt be owned indeed, that the law does not elſe- 

where expreſsly forbid the marrying of a wifes ſiſter, 

ſuppoſing the wife to be dead; but it forbids fuch mar- 

nage by neceſſary conſequence. In the *book of Levi- 

ticus the ſeveral degrees of conſanguinity and affinity, 
which bar marriage, are enumerated; and all of them 
are deſeribed on the part of the man; that is, the la- 
| declares, that a man ſhall not marry a woman; if the! 
ſtands in ſuch or fuch a relation to him. Hut v may 
iafer by neceſſary conſequence; that whatever degree of 
conſanguinity or affinity renders it unlawful for a man 
to marry a woman, the ſame degree would in the in- 
| tention of the lawmaker render it unlawful for a woman 
to marry a man. Thus for inſtance, the law ſays 
Fhou ſhalt not uncover the nakedneſs of thy fathers 
or thy mothers ſiſter, that is, a man ſhall not marry 
his aunt— muſt not we conclude from hence, though 
the law has not expreſsly ſaid it, that it was equally 
unlawful for a woman to marry her fathers or her 


manner, when the law ſays, Thou ſhalt not uncover 
the nakedneſs of thy brothers wife, that is, a man ſhall 
not marry his brothers wife; the neceſſary conſe - 
quence is, that it muſt be equally unlawful for a woman 
to marry her ſiſters huſband: becauſe whatever rela- 
tion there is between a man and his brothers wife, 
there is juſt the ſame relation between a woman and 
ber ſiſters Ruſb and % d on 
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Lerit. XVIII. 6, 7, 8, &c. 


4 
mothers brother, that is, to marry her uncle? In like 


F ere | 
if indeed/we' were to interpret e 'the law of Moſes by: | 
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the the Iſraelites; Who lived under it we 
might —_ OT that it had nd 
vhere forbidden polygamy. But 7 
band ve conſider, in how many inſtances their hiſtum 
informs us, chat they j neglected to: ohſerve their law 
we ſball ind their practice to be far from à certain 
1 opinion ahout the meaning af the 

law, io as to judge ſram dunc cither what that law 
forbidg er What it allo wa. i z ον Jo bawolis wel 
The example of the kings at Iſrael, in marrying 
many wives, and in taking many concubines:is ufged 
here, not ſo much to ſhe w what was generally fuppa; 
ſed to he the tenor of the lam upon this head, a8 
catry us back to the law itſelf, which:ſeems totolerate 
them in this practice; when it only commands them 
not t multiply wives: for as multiplying wirr 
implys taking a great number, a law, which on) 
forbids too great a number, cannot reaſonably be con- 
ſtrued to bind them to have no more than one. But 
whoever attentively reads the paſſage here referred to, 
will nd ſome grounds for believing, that, when the 

law ſorbids the king to multiply wives, we are not to 
underſtand by the word» multiplying — merely the 
enereaſing of them to too great a number. If this ws 
the vue import of the word, what can the law mean, 
hen it goes on to forbid him greatꝶ́ do multiply ſilver 
and gold ? If nut multiplying ſilver and gold means no 
enereaſing them to too great a quantity. the word 
greatly was here added without any meaning at al. 
A truly learned prelate of out church has abundant / 
ſhewn, that the law, when it forbids the king to. mul 
tiply horſes, muſt be underſtood to forbid. his keeping 
more horſes, than was, conſiſtent. wh the ſpitic of 
an polity... And as they.wers taught, through ad 
* bs W 


u Deuteron. xXVIL 16, 17,18. » Sherlocks diſſertation. 1V» 
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whole: lawg.tharabeir! Rare-wias-bhder theintmediace 


'Y protection: of! phovidendezritwas/inconſifiene with-a 


afion;ahat God would fight t 


into the fielch an urmy Df horſemen; in Which the 


ſtrehgth'of an arinediforce)is ſuppoſed tu conſiſt. i v 
obſerve the ame rule in interprexing tlis other dm. 


mand of not multiplying wives, the: mvaning if it is 


that their king was not to have mom wives:than, the 
law allowed of. So that inſtead of applying this paſſg 


to ſettle the meaning of the other parts of the la we 


muſt ſearch the other parts of the law to aſdurtaim the 
preciſe meaning of this. By following this interpreta . 
tion we ſhall fee why the law forbids the king greatly 


to multiply ſilxer and gold. The ſpirit of aticir polity 
had determined, that an armed force of horſemen Was 


not to de brought into the field; and the letter of their 


lam had forbidden a man to take one wife to another. 


When therefore the legiſlator ſays; thut the king ſhall 


not multiply horſes or wives, the ſpirit of their polity | 


in one inſtance, and the letter of their law in the other, 
had ſafficiemly determined, how far he might go, and 


4 


vhere he muſt ſtop in theſe two particulans/ Rut nei- | 


ther the ſpirit of their polity, nor the letter of their 


lay had determined what quantity of riches a man 
might actumulate: ſomething therefore was in this 
inſtance to be leſt to the prudence of the king v the 
boundary, how far he might go, and where He muſt 


top, could not be preciſely fixed; he was to talce care 


only, that he did not go too far, and was command- 
ci in general not greatiy to multiply to himſelf ſilver 
auc el ax ac ed ai nodw wsl ods fi .nwod! 
Wie are told farther, that, when Nathan Was ſetit to 
David/torexpoſtulate* with him in the name of God 
concerning his crime of adultery and murder, * 
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4 caſe of Uriah, Nathan amorigſt other bleſſings, which 


David enjoyed, mentions particularly, that God had 
given him his maſters wives. Grotius takes notice of 
tis as an argument in favour of the lawfulneſs of po- 
lygamy under the moſaic diſpenſation: but as he does 
not explane himſelf, I cannot tell, whether he concludes 
this fac to make for his purpoſe from the gift of 
many wives being called a bleſſing, or from Nathans 
 faying, that God had given David theſe many wives 
As to the number of his wives being called a bleſſing, 
_ it affords us no grounds for concluding, that the mar. 
rying many wives was agreeable to the ſtrictneſs of 
the law: becauſe when David was to be reproached 
with not being ſatisfyed with what he already enjoyed, 
it was natural to call that a bleſſing, which he looked 
upon as' part of his happineſs, whether the enjoyment 
of it was tolerated by the law or not: nay there was 
more reaſon for reproaching him with it, if it was an 
indulgence to him, beyond what the law according to 
the rigour of it would allow; than if it had been a 
general permiſſion, which the law had granted pro- 
miſcuouſly to every one. But if the ſtrength of the 
argument reſts upon its being ſaid that God had given 
David thoſe wives; it has but little to ſupport it. Ou 
author, if he had read three verſes farther, would have 
found, that the enjoyment of what God is ſaid to give 
is not therefore to be looked upon as lawful, becauſe 
he is ſaid to give it. God there threatens, that be 
would give Davids wives to his neighbour, who ſhould 
lie with them in the face of the ſun. This threatening 
was accompliſhed, when Ablalom ſpread a tent upon 
the houſe top, and lay with his fathers wives ther. 
But Grotius, I ſuppoſe would not conclude, that Ab- 
faloms act was lawful, from Nathans having ſaid, tha 
God would give him his fathers wives. The 
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Ile patriarchs, before the law of Moſes was given; 
undoubtedly practiſed polygamy. But this is no evi- 
dence, that the law of nature allows of it; unleſs any 
one could firſt ſhew, either that the patriarehs were ſo 
= wiſer, than their contempobaries, as to have 
traced out exactly all the precepts of the law of nature ;. 
or that God had been pleaſed by ſome expreſs revela - 
tion to teach them this la in all its branches. Though 
we ſhould allow, that they were ready to obey this law: 
in all reſpects, as far as they knew it; yet unleſs their 
own reaſon, or ſome divine revelation had made them 
complete maſters of all its preceps, their practice 
micht in ſome inſtances not be conformable to it. And 
I know not by what arguments it can be ſhewn, either 
that the patriarchs had by their own ſkill and appliea - 
tion inveſtigated the whole law of nature; or that God, 
when he was beginning to call mankind wg 
aid open to them at once all the parts of this law. 

IV. Before we leave this ſubject, it may not be i im- Poly 
proper to give the teader a ſhort view of what the Hidden a 
goſpel determines upon it. Our ſaviour, though he thegoſpe 
does not mention and condemn this practice in ſo 
many words, has ſufficiently taught us, that it is un⸗ 
lawful. He declares, that whoſoever ſhould put away 
his wife, unleſs for _ fornication, and ſhould marry 
another, is guilty of adultery, But if a ſecond mar- 
tage, after ſuch divorce, has this character, we may 
be ſure, that it. would not fall ſhort of the ſame cha» 
nder, where there had been no divorce: if it is un- 
lwful to marry a ſecond wife, after the firſt has been 
pu away, it muſt be at leaſt as unlawful ſo to marry, 
before ſhe has been put away, St. Pauls authority is 
ayreſs ro this purpoſe ; 7 he commands, that every 
nan, who marries at all, ſhould have his own or his 
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peculiar wife; and that every woman in like manner 
ſhould have her own or her peculiar huſband. He has 
likewiſe aſſigned the natural reaſon, why neither the 
huſband is at liberty to diſpoſe of himſelf to a ſecond 
wife, nor the wife at liberty to diſpoſe of herſelf to 4 
ſecond huſband, in the life time of the firſt partners 


: of their bed: the reaſon is, that each has an excluſive 


right to the perſon of the other; the wife, ſays he, 
hath not power of her own body, but the huſband, 
and likewiſe the huſband hath not ce over his own 
body, but the wife. 

V. The ſecond enquiry concerning the marriage 
contract is, whether the law of nature allows of di- 
vorce, or requires, that the contract ſhould be perpe- 
tual ſo as naturally to continue during the joynt lives 


af the partys. 
It ſeems to be evident, at firſt Gght, chat this con- 


| tract; like all others, cannot naturally be diffolved, at 
the diſcretion of one of the partys, without the con- 


ſent of the other; whatever may be the effect, where 
both of them conſent. As the obligation is produced 
by their joynt conſent, nothing leſs than a like joynt 
conſent can deſtroy that obligation : whatever right one 
of the partys has. in the perſon of the other, ſuch 
right cannot juſtly be taken away without be conſent 


of the party, whoſe right it is. 


I chuſe to take. particular notice of this, in \ order to 
correct their miſtake, who imagine, that, as divorce 
was permitted by the law of Moſes, it cannot but be 
agreeable to the law of nature. Whereas whoever vil 
be at the trouble of looking into that law, and of con- 


ſidering it with any degree of attention, will find this 


permiſſion to be far from deciſive: becauſe he vil 
find, that under the law of Moſes divorce proceeded 
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at the aue and upon the authority of one of the 
partys. The huſband, if his wife dif pleaſed him, wrote 
her a bill of divorcement and put her away. I ſhould 
therefore think it impoſſible to prove from this per- 
miſſion in the law of Moſes, that divorce is in itſelf 
agreeable to the law of nature: ſince the divorce, which 
the law of Moſes permitted, is planely contrary to the 
law of nature. I would not be underſtood to mean, 
that where ſuch a liberty was allowed to the huſband 
by ſufficient authority, it would be unjuſt in him to 
make uſe of it: for certainly when the law had tole- 
rated this practice, the woman, though ſhe did not 
expreſsly conſent to the divorce, at the time of putting 
her away, muſt be underſtood, as ſhe knew. what the 
law was, implicitly or racitly 1 to have conſented to it, 
at the time of marrying. She was aware, that her 
huſband had a legal power of putting her away, if ſhe 
| difpleaſed him; and as ſhe knew the conditions, upon 
which ſhe pls herſelf his wife, ſhe could not but be 
ſuppoſed to agree to thoſe conditions. By theſe means 
then, in conſequence of the eſtabliſhed and known to- 
ration, the divorce would in this reſpect become na- 
tural; as it proceeded upon the declared intention of 
the huſband, and upon the implyed conſent of the wife. 
But what 1 contend for is, that this toleration itſelf 
was not natural, or that the law of nature could not 
grant it. And if divorce, as it was allowed of by the 
lay of Moſes, would, without ſuch an authorized and 
expreſs toleration, have been inconſiſtent with the law 
of nature: I know not how any one can infer from 
the toleration of ſuch a ſort of divorce, that the law 
df nature allows of divorce. Either this concluſion, as 
dawn from the moſaic law, muſt be given up; or elle 
ey, who defend it, muſt go as far as the moſaic per- 
1 To miſſion 
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miſſion will lead them, and contlude not only, that a 


marriage may natdrally' be diſſolved by the conſent of 
both partys, but that naturally every woman takes her 


huſband upon ſuch conditions, that he alone by his 
ſole authority may put her away, whenever he chuſes it. 


One would think indeed, that the authority of 
a Chriſt was ſufficient to have determined, that no 


regard was to be had to this permiſſion, in our en. 


quiries, whether the law of nature allows of divorce 
or not; when he declares, that though Moſes allowed 
the Iſraelites to put away their wives, yet from the 


beginning it was not ſo, and that this practice was to- 


lerated for no other reaſon, but becauſe they wert too 


ſtubborn to be called back at once, from their long te- 


ceived cuſtoms, to a full obedience to the will and 
deſign of their creator. 

When we examine this queſtion, concerning divorce, 
by the law of nature, we muſt conſider in the firſt 
place what ſort of a contract the ends of marriage 


make neceſſary; whether they can be effeftually ob 


tained by a contract, which will expire of itſelf after 
a certain time, or may be diſſolved by the act of the 
partys at any time; or whether they require, that it 
ſhould be perpetual from the beginning, and incapable 
of being diſſolved afterwards. For certainly where 2 


| man and'a woman conſent to be huſband and wife, that 


is, where they enter into a contract of marriage, the 
ends, which they muſt, from the nature of the con- 
tract, have in view, determine what ſort of a contract 
it is, that they agree to. If thoſe ends require it to be 


a perpetual and indiſſoluble one, their conſenting to it 


for the attainment of thoſe ends implys, whether they 
expreſs ſo much or not, that they conſent to be huſband 
and wife for ever, Nay, if the ends of marriage r 
uire 

Mat. V. 32. , 
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to it any expreſs condition of being releaſed, after a 
certain time, or of being at liberty to releaſe themſelves 


be void. If they have a will to enter into a contract, 
which is in its own nature perpetual ; they cannot at 
the fame time with any effect will any condition, 


a eontract and ſuch a condition cannot poſlibly ſubſiſt 


Now the ends of marriage are the mutual happineſs 
of the partys, and the production of children. And we 
are to enquire what ſort of a contract theſe two enda, 
which the partys contracting have in view, will make 
neceſſary. Dionyſius Halicarnaſſeus commends an in- 
ſtitution of Romulus, by which one ſort of marriage 
was rendered perpetual, and incapable of being diſſol - 


which will help to ſhew us, how much the happineſs 
of the partys depends upon their entering into ſuch 
a contract as this. This law, ſays he, engaged the 
wives, who had no other reſort, to yield a ready com- 
pliance to the temper of their huſbands: and it obliged 


a neceſſary poſſeſſion, which they could not on any 
count relinquiſh,” Undoubtedly each party will be 
more ready to comply with the temper of the other, 
and to correct likewiſe what is amiſs in their own, 
when they are under a neceſſity of continuing together 
in life, than if they had the refuge of 'a divorce, 
Whenever they grew diſagreeable to one another. 

As to the other end of marriage, which is the pro- 
duttion of children, it includes in it the duty of main- 
King and educating chem in the beſt manner, tha 


* 
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quire ſuch. a contnck, though they ſhould annex 


by joynt conſent at any time: yet ſuch condition would 


which ſhould make that contract not perpetual. Such 


ved: and upon this occaſion he makes an obſervation, 


the huſbands on the other hand to treat their wives as 
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engage in a contract of marriage with a view to this 
end, muſt naturally be underſtood to bind themſelves to 


cannot be carried on by their joynt care, unleſs thereis 
ſeparated: and much leſs can there be any effectul 
union, when they are at liberty to withdraw their af- 


ty, in which the other end of it engages the partys, 


| becauſe j it is abſurd to ſuppoſe, that they have a will o 
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the partys contracting are able: ſo that they, who 


this duty; the care of educating the future children in 
the beſt manner, that they can, becomes by marriage 
the joynt duty of the huſband and wife. But this duty 


an union of affections and intereſt : nor can there be 
ſuch an union, when they know from the beginning, 
that at a certain time their mutual affections are to be 
withdrawn from each other, and their intereſts to be 


fections from each other, and 't to ſeparate their i i. 
tereſts, at any tine. 
Since then one of the ends of marriage, and the au- 


require that the contract ſhould be perpetual ; the con- 
ſequence i is, that where a man and a woman enter into 
the contract of marriage, they muſt, from the nature 
of the act, conſent to make that contract 


contract for ſuch purpoſes, as require their obligation 
to each other to be perpetual and unalterable, and yet 
that at the ſame time they have a will to ue that 
obligation temporary or precarious. 

It has I know been enquired, why this ct; 
obligation is derived from the will of the two partys con- 
cerned in ir, ſhould not, like other contracts, be capable 


of being diſſolved by the will of the ſame partys. I like vo 
a horſe of yours, and as you are willing to ſell him, ine 
ve agree upon the price: and after we have ſo agreed, i 4 
you take my money, and I take your horſe. After 5 


tew days or weeks are OO we are both of us ſorry fot 


having 
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having made ſuch a bargain; you are deſirous of having | 
your horſe and I of having my money again. What= 
ever obligation we were under from the bargain, that 
had been made between us; if one of us propoſes to 
ſet it aſide, and the other agrees to this propoſal, as 
there was no third party concerned in it, and conſe- 
quently no one is injured by ſetting it aſide, the effect 
of our ſo agreeing would be to make the bargain void. 
Nay ſuppoſe we had gone farther at. firſt, and had 
agreed that the bargain ſhould be perpetual, that the 
horſe ſhould be mine and the money be yours for ever, 
chat neither of us would at any time make a propoſal 
of ſetting the bargain aſide, nor either. of us accept 
ſuch a propoſal, if the other made it: the effect would 
ſtill be the ſame ; whenever one of us, though we had 
agreed to the contrary, ſhould offer to ſet the bargain 
aſide, and the other, though in oppoſition likewiſe to 
the firſt agreement, ſhould cloſe with the offer; there 
would be an end of the contract; and no injury would 
be done to any one. Why then ſhould not the caſe of 
marriage be the ſame? A man and a woman agree to 
give each other a mutual right to one anothers perſons; 
they agree likewiſe to make this contract a perpetual 
one: but after they have lived with one another for 
ſome time, they find reaſon to repent of their bargain, 
and both of them wiſh to be releaſed: as no third par- 
ty is concerned in the contract, or injured by diffolying 
it; why ſhould not their conſent to releaſe each other, 
& naturally and as effectually diſſolve this contract, as it 
would a contract of buying and ſelling? The ſhort an- 
ſer to this difficulty is, that the law of nature, which 
| requires one of theſe contracts to be perpetual, does not 
require the other to be ſo. For certainly, if the law of 
Mature makes it neceſſary from the firſt, that, when two 
X 4 „ Dy 
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partys will marry, the contract of marriage, into'which 
they enter, ſhall be perpetual; the fame law will for 
ever continue to forbid them to diſſolve that con- 
tract, after they are entered into it. There is an abſur. 
dity in ſaying, that a contract, which is perpetual in iu 
own nature from the beginning, may lawfully be diſ- 
ſolved at any time by the content of che partys, who 

are engaged in it. But a common bargain of buying 
and ſelling is not perpetual in its own nature; it is not 


only made, but modelled likewiſe, at the diſcretion of 


the partys; and as not only the obligation itſelf,” but 
all che qualities of the contract are the effects of their 
joynt conſent, a like joynt conſent will change the quz- 
lities of it and diſſolve its obligation. The objedon, 
when they ſuppoſe the buyer and the ſeller to have 2 
greed, that the obligation of their contract ſhall be per- 
Petual, put the caſe as ſtrong as they can: but in the 
mean time, they do not attend to a material difference 
between a contract, that is perpetual in its own nature, 
whether the partys will or no, and a contract, that is 
made perpetual only by the act of the partys them. 
ſelves. A man and a woman are at liberty, whether 
they will marry or not: but if they will marry, they are 
not at liberty, whether they will enter into a perpetual 
contract or not: if they will marry, they contract fot 
ſuch purpoſes, as force them to contract for life. You 
and I are not only at liberty, whether we will bargait 
for the horſe or not; but we ure at liberty likewiſe, 
when we are determined to bargain for it, to mode 
our bargain, as we pleaſe, and may either agree or not, 
that the bargain ſhall ſtand good for ever. Nom finct 
the former of theſe contracts is perpetual in itſelf, of 
fince this quality of being perpetual is neceſſarily con- 
heczel yith and joherent in the contragů f it i por e 
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5 of the partys, after they have engaged : 
in the contract, to change this quality, by any act of 
theirs, and ſo to make the contract temporary or pre- 
carious. A quality, which as not originally produced, 
is not liable to be deſtroyed again, by an act of their 
will. Whereas in the contract of buying and ſelling, the 
quality of being perpetual is derived wholly from the 
will of the partys; and becauſe it is derived from 
| thence, and not from the nature of the contract, it may = 
be deſtroyed again, at their dilcretion; een . 
cauſe, which at firſt produced it. 

| I have inſtanced in ene eee 
ing, becauſe others, who favour the contrary ſide of 
the queſtion, have made choice of this inſtance to illu- 
ſtrate their opinion. But otherwiſe a contract of part» 
nerſhip, for trade or for any other purpoſe, has a much 
| nearerreſemblance to marriage. However the principle 
here laid down is equally applicable either to partner : 
ſhips or to buying and ſelling. Though the partners 
ſhould agree to trade together, they are neither obliged 
from the beginning by the nature of their contract, to 
make the partnerſhip perpetual ; nor are they ſo far 
bound to continue in partnerſhip for their joynt lives, 
as not to be able to releaſe one another by joynt con- 
ſent; notwithſtanding they bargained at firſt, that the 
contract ſhould be perpetual. Becauſe this perpetuity, 
conſidered as a quality of the contratt, 18 not, like the 
perpetuity of the r tract, derived from the 
contract itſelf, and in conſequence neceſſirily connefted 
with it: the ptrpetuity ˙—-— to which the 
partners agree, is the creature of their own wills, and as 
nal ara is dy rope rene 
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In what VI. But though the contract of arriogd enn . f 


manner 
adultery 
diſſolves 


turally be diſſolved by the mutual conſent of the huſ. 


band and wife, yet. it happens in this as in all other 


marriage. contracts, that the contract will become void, if either 


party deprives the other of what ſuch contract has given 


him or her a perfect right to: where the agreement is 
brolcen on one ſide, the obligation ceaſes on the other, 
Now by the contract of marriage each party has an ex- 
cluſive right in the perſon of the other for the purpoſes 


{ of producing children. .. Adultery therefore, which de- 


pri ves one of the partys of this right, or is a breach ot 


the agreement on one ſide, releaſes the other party or 


makes the obligation void on the other ſide. It is ne- 


ceſſary however to obſerve, that adultery does not ſo 


diſſolve a marriage, as to releaſe the adulterer from the 


bond of it, without the conſent of the injured party, 
The contract of marriage is in this reſpect like other 


contracts: however one of the partys may be injured; 


yet if he knows of the injury, and is willing to ſubmit 


to it, the contract will remain in force: if he chuſes to 


continue under his former obligation, the party, who 


has done the injury, can by ſuch injury acquire 0 


claim to be releaſed. from hers. 


lt is upon this account, that the hulls. if he.re- 


ceives.the wife to his bed after adultery, cannot diyorce 
her, till ſome freſh. crime of the ſame fort. has been 


committed. By this act he has ſhewn it to be his deſire, 
that the marriage ſhould continue: and as the con- 


tract, notwithſtanding the adultery, was binding on her 
part, nothing was wanting, but ſuch a declaration on his 
part, to re-eſtabliſh it. It may therefore perhaps more 
properly be ſaid, that adultery makes a marriage v0- 


dable, than that it makes it void: for if no act of the 


injured party follows the adultery, by which it ap- 
as | pen 


cr. wok fn vv 
pears that ſuch pa 
marriage, if the huſband, for inſtance, does not divorce 


＋ 


the adulterous wife, but continues to live with her up- 
on the ſame terms, as MIT a N $a the e 


remains in force. 

If wilful deſertion is not allowed to have" the ame 
effect in diſſolving à marriage, that adultery has; the 
only reaſon for not allowing it muſt be the difficulty of 


fixing what is deſertion, without ſome overt act of adul- 


tery. This however is certain, that nothing leſs than 
ſuch a deſertion as is properly wilful and obſtinate can 
be deemed a ſufficient cauſe for diſſolving a marriage. 


The wife for inſtance may be forcibly driven away by 


her huſband, or ſhe may be compelled to leave him by 
bad uſage, which is in effect a force upon her, Andas 
deſertion in caſes of this ſort is not her voluntary act; 


it cannot juſtly take from her the right, which ſhe has 


in his perſon, It is farther neceſſary, that the party 
| who deſerts the other, ſhould continue obſtinate: be- 

cauſe where the wife, who deſerts her huſband, is will- 
ing to return to him again; his right in her perſon is 
not witholden from him, though the uſe of it may have 
been ſuſpended for a time. And the difficulty of deter- 
mining, without an overt act of adultery, what deſer- 
tion is ſufficient to diſſolve a marriage, reſts upon this 
point; it cannot well be determined, what length of 


time, or what refuſals of returning, aro A to 
make the deſertion obſtinate. 


rty deſigns to be releaſed from the 
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VII. It is a queſtion; upon which people are . 1 2 


divided, whether ill uſage on either ſide is naturally a 


mak e a 


ſufficient reaſon for the party, which ſuffers, to claim marriage 
a releaſe from the bond of marriage, or to divorce void. 


him or herſelf from che he perſon, who is the author of 
ſuch uſage, _— 5 1 


Certainly. 
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able to bring about any of his 
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© Certaidly the happineſs of the partys i one of the 
principal ends, which each of them propoſes in mar. 


tiage. But this is ſo far from being a reaſon, why ill 


uſage after marriage ſhould be ſufficient to make the 


contract void, that it proves the direct contrary; it 
proves, that che marriage · oontract muſt in its own na- 
ture be of ſuch a ſort, as is moſt likely to ſecure this 


end, and that it excludes all ſuch conditions as are 


likely to prevent this end from being obtained. And if 


the nature of the contract requires this to be the inten- 
tion of the partys, they cannot be ſuppoſed at the ſame 


time to deſign, that the contract ſhould be void, if ei- 
ther party found themſelves leſs happy after marriage, 


than they expected: becauſe ſuch a condition as this 


would planely make the happineſs of the marryed ſtate 


precarious. - Whoever wanted to get rid of a preſent 
wife, that he might be at liberty to marry another, 


| would be ſure to ule the former ill, that he migfit by 
theſe means compel her to give him his liberty. Whereas 


if ill uſage is likely to occaſion no diſturbance but in his 
own family, and he is upon that account under a ne- 
ceſſity of feeling ſome of the effects of it, without being 
private 
be much more likely to uſe his wife well, and wende 
vour, as much as he can, to promote her happiaels; 
when he finds his own ſo cloſely connected with it. But 
if this is the nature of the contract, then whatever un- 
happineſs either or both partys may meet with, after 


they have entered into it, they muſt look upon ſuch 


| unhappineſs as a natural misfortune, and muſt either 


ſubmit to it with patience, or endeavour on each ſide 


by good behaviour to ſoften the temper of one another, 
and leſſen or remedy that evil, which they can remedy 
no otherwiſe, — with their contract. var 


z he will 
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But as the contract itſelf gives each party a right to the 

on of the other; for the purpoſes of producing chil- 

dren, ſo the cohdirion, under which each of them makes 
over this right to the other, gives each of them likewiſe 
a right to good ufage from the other; it may therefore 
by aſked why a violation of the latter right by ill u ſage 
ſhould not have the fame effect upon the marriage- 
contract, that a violation of the former right by adul- 
tery would have upon it. In anſwer to this enquiry we 
muſt obſerve, that the law of marriage in one e 
3 Thou ſhalt not commit adultery.— The law of it i 
the other reſpect is—Huſbands love your wives; anc 
let the wife ſee that ſhe reverence her huſband. —The 
right ariſing out of the former law is a perfect one:; 
becauſe the precept is negative, and the matter of it 
for that reaſon is preciſe and determinate: whereas the | 


. fight ariſing out of the latter is imperfect, as the pre-, 
3 cept is affirmative, aud conſequently the matter of 1 it 
| 1s more vague and uncertain. As there is-no medium 
n between committing adultery and not committing it 

18 ao one can be at a loſs to determine, when the right, 

e which each party has to the perſon of the other, is 
0g riolated. But good or bad uſage admits of many. 
vl tegrees z ſome of which are ſo ſlight, that it would, 
yh be ridiculous to mention them as f. ufficient reaſons 


for diſſolving a marriage. And where there is ſo 
much latitude, it would be difficult, if not impoſſible, 
v ſettle the preciſe degree, which is e for this 
Purpoſe, 

It would be an \ <quitable and a natural temperament 
i this matter, to relieve the party aggrieved by allow- | 
ng a ſeparation, without diſſolving the bond of mar- ä 
lüge, as far as that bond hinders any ſecond marriage. 
Thisis an n equitable * becauſe where there 

is 
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is areal grievance, it would be a hardſhip to compel the 
party aggrieved to live miſerably. Andit is anaturaltem. 
perament; becauſe it is moſt agreeable to the nature of 


| marriage, that the bond ſhould be perpetual, asfor other 


reafons, ſo for this in particular; that a perpetual bond 


zs, from the firſt, the moſt effectual means of ſecuring 


A ſecond 


marriage 


is a nul- 


to each party good uſage from the other. 
VIII. Having ſeen what will diſſolve a marriage, 
after it is contracted, we are next to enquire what wil 


lity where make it a nullity from the beginning. One cauſe, | 


a former- 


ſubſiſts. 


which will make it ſo, has been already explaned at 
large. © No ſecond marriage can be valid, whilſt a for- 
mer marriage is ſubſiſting. A man or woman, under 
the bond of a former marriage, have no power to diſ- 
poſe of their perſons to any one elſe for the ſame pur- 
poſes : becauſe their perſons are then not their own to 
diſpoſe of; the right, which they had in them, was 
made over to the firſt partner of their bed. It is need- 
leſs here to aſk, whether a precontract in words of pre-. 

ſent time will invalidate a ſubſequent marriage of one 
of the partys concerned in it with any other perſon, be- 
ſides him or her, with whom ſuch precontract was 


made. The law of nature knows no diſtinction between 


a contract of marriage in words of preſent time and an 
actual marriage. The formalities, which diſtinguiſh 
ſuch a contract from what is commonly known by the 


name of marriage, are of poſitive inſtitution. If a man 


and a woman have agreed to live together in an union 


of affections and intereſts, and each of them has given 
the other a perpetual right in his or her perſon for the 
purpoſes of producing children: this is naturally a good 


and valid marriage: and as long as there is no divorce, 


n account of adultery, ſuch a contract is ſufficient 


to ſet aſide all ſubſequent marriages of either of ther 
* 8 wil 


© Grot. Lib. II. Cap. V.$ xl. 


1 NATURAL LAW. 


with any third perſon. A mutual promiſe. of future | 


marriage is not an actual making over a preſent right 
to each others perſons: it is only an agreement, that 
they will make over ſuch a right hereafter. This too 
may be called a contract, but then it is only of the pro- 

miſory ſort: and any ſubſequent marriage of either of 
the partys, engaged in ſuch a promiſe, to a third per- 
ſon would be valid, notwithſtanding the prior promiſe. 
For each party has ſtill a right in his or her own per- 
ſon; and this will be ſufficient to make the ſubſequent 
diſpoſal of it binding. The promiſe however is not 
vithout its effect; for, as in the caſe of buying and 
telling, it entitles the party, to whom it was made, 
to all ſuch ne as may be ſuffered by the breach 
of it. | ö 

We ſaid indeed, in 8 of prognilcs, that a pro- 
miſe gives a right over the perſon of the promiſer: and 
ſince an actual marriage conveys no more than a right 
to the perſon of him or her, who engages in it; we 
may. be aſked what difference there is between a mar- 
nage in words of preſent time, and a promiſe of mar- 
nage in words of future time. What hinders us from 
immediately ſeeing the difference is, that in marriage - 
contracts the perſon. and the thing are confounded: if 
ſtead of ſaying: that a contract in words of preſent. 
ume gives each party a right to the petſon, we ſay, that 
Ii gives each party a right to the body of the other 
lr the purpoſes of marriage; we ſhall more clearly 
be the difference between ſuch a contract and a pro- 
nlory one, A contract in words of preſent time 
pres each party a right to the body of the other: 
Hhereas a promiſory one gives each a right only vver 
le liberty of the . as to the future RY of 
2 bodies. . | 
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Want of IX. The contract of marriage is ſo far complete ag 


conſum- 


. 


what in- 
ſtances it 
voids a 


in effect making over nothing, where one is impotent 


in the marriage itſelf. 


not determine how long the uſe of that right mult ne- 
ceſſarily continue: and upon this account the umper- 


muſt be from the firſt: whatever imperfections wiſe | 


a marriage is incomplete, till after conſummation. As 
an impoſſibility of conſummation will ſet the mar- 
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to be binding n partys, when each has conſent- 
ed to give the other a preſent right to their bodies re. 
ſpectively for the purpoſes of marriage. Conſumm: 
tion is no more than taking actual poſſeſſion of what 
by the previous contract each had a right to. 1 

We are however to obſerve, that this contract, like 
all others, is binding conditionally: ſo that a failure of 
performance on one part releaſes the obligation on tbe 
other part. Impotency therefore on the part of the man, 
or incapacity on the part of the woman, will ſet the 
contract aſide. The man and the woman have in words 
made over a right to their perſons reſpectively for tle 
purpoſes of marriage: but making over this right is 


or the other incapable. 
This ſeems to be what has led ſome to imagine di 


nage aſide, they conclude it not to be complete bythe 
mere contract. But we have ſhewn already, that is is 
ſo far complete, as to be binding upon the partys; and 
that properly the want of conſummation, ariſing from 
impotency or incapacity, rather invalidates by non-per- 
formance a marriage; that was otherwiſe complete, than 
makes it a nullity from the beginning by any defect 


However, though the law of nature gives each par 
ty a perpetual right to the perſon of the other; it does 
fections, which are ſufficient to ſer a marriage aſide, 


e ee . x 
a | 


KV. NATURAL. LAW. 
X. *Marriages between perſons, why are nearl; 


ty, are generally held to be null from the beginning; 
We call thoſe relations by conſanguinity, no are re- 
Jations by birth; ſuch as parents and children, brothers 
and ſiſters, uncles and nieces. Relations oy affinity are 
relations in conſequence of ſome former martiage; ſuch 
are fathers or mothers in law and their children in law, 


a man and his brochers wills! or a woman and _ | 


ſiſters huſband. 1 | . 


In our enquiries upon this head, it will be neceliary 
to diſtinguiſh between kindred in the direct line, as pa- 


rents and their children, and kindred in the collateral 
| line, as brothers and ſiſters, uncles and mend oy ot 


aunts and their nephews. 


There is a plane reaſon in nature, why altartiigan | 
between perſons related by conſanguinity in the dire& 


line, ſhould be void from the beginning. The difference 
of age, which ſome have aſſigned as the feaſon, is not 


. ſatisfaory : becauſe where the partys ate not related 
one to another, though the difference of age between 


them ſhould be the ſame, as is uſual between parents 
and their children, or even between grand-parents and 
their grand- children, ſuch marriage is not looked upon 
as a nullity, But all acts are void, if the validity of 


them would ſer aſide the obligation of a law of nature; 


it being impoſſible to ſuppoſe, that the law of nature 
can allow what would deſtroy its own authority. Now 
a marriage, between a mother and her ſon, or a father 


and his daughter, is not merely conttary to that natu- 


ral duty of honour, which children owe to their pa- 
rents, but would, if it was valid, ſuperſede the duty 
and ſet it aſide: ſuch a marriage would make the 
cw equal to their 9 and the neceſſary 


fami- 
1 Grot. ibid, vn. 


| re- 
lated to one another, either by conſanguinity or affini- 
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familiarities, which marriage ſuppoſes, are wholly 
inconſiſtent with that reverence, which is implyed in 

the notion of a childs honouring its parents. 
It will be more difficult. to find a, natural reaſon, 

why perſons, who are related to one another by affinity, 
or by conſanguinity in the collateral line, ſhould be un- 
der an incapacity of contracting a valid marriage. If 
we have been brought up from our infancy. in an 
opinion, that it is unnatural for a brother to marry his 
ſiſter, we ſhall be ſurprized to hear it aſſerted, that no 
| reaſon in the nature of the ching itſelf can be found, 
which will render ſuch a marriage unlawful ; and much 
| Heſs can any be found, which will make it void. Our 
ſurprize however, at hearing this aſſerted, will pro-. 
bably be abated; if we recolle& the hiſtory of the 
creation; from whence we may learn, that the ſons of 
Adam could have no wives but their own ſiſters. And 
we cannot imagine, that God would have contrived to 
place mankind in ſuch circumſtances, as muſt either 
have put an end to the human ſpecies at once, or ele 
have laid them under the neceſſity of doing what the 
lav of nature forbids.  _ 

Some moraliſts indeed tell us of a natural abhorrence 
of ſuch mixtures as theſe : they ſay, that every mans 
own inward ſenſe or inſlinctive feeling is in this in- 
ſtance a law to him, and informs him what he maj 
and what he may not do. One would be apt to queſtion 
whether there is ſuch an abhorrence implanted in us 
by nature; when we find nothing, which can be called 
| by this, name, except in countries where people are 
bred up in an opinion, that theſe marriages are unlau⸗ 
ful: in other countries where the law or cuſtom al- 
lows of them, there ſcem to be no traces of any ſuch 


e In fact, if this iaſtinct was the aaly ark 
" wh 
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why a ah might not marry his ter, I do not ſee 
how ſuch a marriage could in any particular inſtance 
ever be ſhewn to be unlawful. Whatever other men 
may feel; it may fairly be preſumed, that the man, 


who actually martys his Oſter, is not ſenfible of any 


ſuch abhorrence. And however unlawful marriages of 
this ſort may be ſuppoſed, where the partys have this 
inſtinct; I ſee not how ſuch an inſtinct, where it is 
not felt, can make them unlawful, Unleſs the ſenſe of 


feeling, the deſires or averſions of one man, are the 


proper ſtandards, by winch to regulate the conduct of 
another. 


It is farther urged againſt marriages between two 


| perſons, who are nearly related to one another; that 


a man enlarges his intereſt by marrying out of his own 
family: he is already connected with his own Kindred; . 
and if he marry with them, it will be of leſs benefit 
to him, than if he had taken care to create new con- 


_ neftions by marrying into anothes family. This how- 
ever can be only matter of prudence. The moſt we 
_ could prove from this conſideration is, that ſuch a mar- 


riage will ſometimes be leſs beneficial, than another 
might have been. But it does not by any means fol- 
low from hence, that the marriage is unlawful. All 
acts, which are contrary to a mans immediate intereſt, 
are not for this reaſon d de mes looked upon a 
But though we may be at a loſs to find out a na- 
tural reaſon, which renders the marriages of perſons 
related in the collateral line unlawful; yet it ſeems to 
by very certain, that ſuch marriages are unlawful to all 
mankind, * Theſe inceſtuous marriages are particularly 
mentioned as a part of the guilt of the canaanites, and 
u one reaſon, WWF 5 
C 
Lev. XVII 24. 25; 274 >. 
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the yoke of circumciſion, but 
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caſt them out of their land, and to give it to the chil. 
ren of Iſrael. There is not the leaſt reaſon for imagin- 


ing, that God had ever given any poſitive law about 
this, or any other matter, to the caananites in particular, 
excluſive of the reſt of mankind. But if he had not 


done this, and yet the canaanites were obliged to ob- 


ſerve ſuch. a law, and were repreſented as ſinners for 
not obſerving it; the plane conſequence is, that this 
law muſt have been univerſal, ſo as to have obliged all 


mankind. But becauſe it was an univerſal law before 


the coming of Chriſt, and yet was no part of the law 
of nature; it muſt have been a poſitive law given 


either to Adam or to Noah. Now from the neceſſity, 
that Adams children were under to marry with one 


another, we cannot well imagine any ſuch law to have 


been given to him by the fame God, who had laid 


them under this neceſſity, by making no proviſion for 
them to marry with any one elſe. We muſt therefore 
conclude, that ſome poſitive law forbidding inceſtuous 
marriages was given bs to nn and i in _ to all his 
eee 

This obſervation thin rhdp to ee a Gechy in 


— apoſtolical decree upon the queſtion, whether the 


converted gentiles ought to be circumciſed.” The 
apoſtles determined, that thoſe gentiles were free from 
required them to 
abſtain from fornication, from things offered to idols, 
from things ſtrangled, and from blood. As three 


of theſe articles forbid things, which are in then- 


ſelves indifferent; the difficulty is, why the other 
article ſnould forbid fornication, which the law of na- 
ture had already made criminal. One would expect, 
that the decree ſnould be uniform, as to the matter of 
it; eſpecially. ſince we fee no occaſion for the 1 * 
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to interpoſe their poſitive authority to provide againſt” 
a practice, which was naturally and in itſelf unlawful. 
Mr. Hooker here refers us to what are called. the 
ſeyen precepts of the ſons of Noah, one of which is 

— « To abhor all unclean knowledge in the fleſh. 
This precept he underſtands to relate to unlawful 
marriages, ſuch as Moſes in the laws reckons up; and 
declares, that for his own part he thinks the apoſtolical 
canon is rather to be underſtood of theſe, than of for- 
nication, according unto the ſenſe of the law of nature. 
Words, ſays he, muſt be taken according to the matter 
whereof they are uttered. The apoſtles command to 
abſtain from blood. Conſtrue this according to the law 
of nature, and it will ſeem, that homicide only is for- 
bidden ; but conſtrue it in reference to the law of the 
Jews, about which the queſtion was, and it will eaſily 
appear to have a clear other ſenſe, and in any mans 


judgment a truer, when we expound it of eating, and 5 


not of ſhedding blood. So if we ſpeak of fornication, 
he that knoweth no law, but only the law of nature, 
muſt needs make thereof a narrower conſtruction, than 
he, which meaſureth the ſame by a law, wherein ſun- 
dry kinds even of conjugal copulation are prohibited 
as impure, unclean, unhoneſt, . And *St Paul himſelf 
doth term inceſtuous marriage fornication.” 4 - 
However it is to be preſumed, that this pale 
law, forbidding inceſtuous marriages, had ſome general 
convenience attending it. Though ſuch marriages do 
not appear to do any injury to any one, and conſe- 
quently are not naturally unjuſt; though they do not 
diſqualify a man for doing good, or hinder him from 
doing it, any more than any other marriage; yet it is 
do be preſumed, that ſome. benefit muſt ariſe from 
wolding them, if not to the publick, yet to the indi- 
— 8 mann 
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_ - reaſon of this law is commonly ſuppoſed to be, that 


INSTITUTES or AI. 


viduals, who do avoid them: for We can ſcarce ima- 
gine, that what is of no uſe at all, in any view of it, 
would ever be eſtabliſhed by a divine command. The 


near relations live together in ſuch a free and unobſerv- 
ed manner, as 1 them to be guilty of much 
Iractice., if they not kept, as it were, at 

a diſtance mh checked. in their defires by a law, which 
forbids them to marry with one another, But it ſeems 
to be evident, that the moſaic law had ſame other 
reaſon in view: for it prohibits a man from marrying 
his ſiſter, whether ſhe was horn at home or abroad. 
Her being born at home implys, that there were op- 
portunities of free intereourſe between her and her 
brother: but her being born abroad implys on the 
other hand, that there might have been no ſuch oppor- 
tunities. So that the law in effect ſays Thou ſhalt 
not marry thy ſiſter whether there has or has not been 
any opportunities of familiar intercourſe; whether 
thou haſt or haſt not lived with her in a free and un- 
obſerved manner. It appears to me to be much more 
probable, that the legiſlator intended, by this proviſion, 
to leave mankind as free as poſſible to chuſe for them- 
felyes in marriage. A father or mother might conſult 
ſome particular conveniences of the family, rather than 
the inelination ef their children; and whatever intereſt 
or eapties determined them to bring about a marriage 
between two of their children, they would eaſily be 
able to accompliſh ſuch. marriage, if the brother and 
ſiſter could make a valid marriage: becauſe both the 
partys are under their authority and direction, and 
might not only be unduly influenced by ſuch authority, 
when they were arrived at maturity, but might, even 
during their minority, be contratted to one another by 


the 
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the act of their parents. Indeed where the partys are 
children of different parents, their reſppectivs parents 


are each of them under the authority of a pert 
2 but — rin 


children, than to joyn in uſing their authority to drive 


Wu in making uſe of it, will be ſufficient to prevent e j 
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may poſſibly be determined, by ſome intereſt or caprice 
JA to influence ſuch children to engage in a 
marriage diſagreeable to themſelees. But when the 
parents are of different families, the partys are not un- 
der the authority of the ſame common power; they 


parents only. And as theſe parents have no other com 


riage; they will be much more likely each of them 
to conſult the inclination and intereſt of their reſpective 


their children into a marriage, which, as it was diſc 

agreeable to them en e likely to end in 

rann but miſery .. uin ant, 2602 Dried 10% 
XI. Unjuſt force, if eee are eon · Force 


the obligation of marriage; in the ſame manner as ĩt marriage | 
prevents the obligation af other contrafts:1 hevauiſe,-ag nuf. 
in them ſo in this, injuſtice can be no foundation of ia 1 
right in the perſon, who is guilty of it, and canctheres 
perſon, who ſuffers it; Indeed if voluntary:confamma- 
tion follows ſuch an extorted marriage, the marriage is. 
then binding: becauſe this is a plane indication; that 
the perſon, who ſuffered the unjuſt force; is willing to 
abide by the contract. Conſummation by — 
quence'of ſuch an.extorred contra} is a rape. 1 
XII. We have ſeen that ſome errors will be folfcient The ef. 
t invalicats promiſes or contracts: and what has been 2 1 
lad concerning other pacts is applicable to marriage; che con- 


3 mne nn enen anne tract of 


requires. nl _ marriage. 1 
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: impoſed upon him, inſtead of her that he — | 


_ virginity, will make a marriage void. A man may in- 


no right to hers, till this condition is ſatisfied. But if, 


if he had a right to her perſon; as he does, if he 


INS TITU TES OH I. 
If a man ſtipulates for one woman, and another is 


ſuch a marriage is voidable at the mans diſcretion: 
becauſe in fact he never conſented to men woman 
thus impoſed upon him. However, if he acquieſces in 
the fraud, after it is known, as Jacob did in the caſe 
of av mw . ere e _ ene becomes 
valid. 21 

Moſt of the ber errors, contiboing PA any 
queſtion has ariſen, whether they prevent the obligation 
of a marriage and make it a nullity, will be found up- 
on enquiry to imply ſuch conditions, as are inconſiſtent 
with the nature of the contract, and cannot therefore 
either be ſuppoſed to be contained in the contract, if 
they are not expreſſed, or to produce any effect at all, 
if they are. Such are the queſtions, how far an error, 
in regard to the womans fortune, or in regard to her 


deed: ſtipulate in this form I conſent to marry you, 
provided you have ſuch or ſuch a fortune. But then 
the contract muſt ſtop here, till he has informed him- 
ſelf, whether ſne is worth what he requires or not. He 
gives her no right to his perſon, and conſequently has 


without enquiring any farther, he proceeds to act, as 


proceeds to conſummation; he tacitly owns, that ſhe 
has a right to his: and conſequently by ſo doing he 
muſt be underſtood to relinquiſh the condition. The 
marrjage therefore will continue in force, notwithſtand- 
ing he ſhould afterwards find, that ſhe is worth [els 
than he ſtipulated for. If he could have any claim at 
all, in virtue of the condition, which he originally an- 
nexed to their contract, it muſt be a claim to bereleal- 


P 
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ed from it by divorce. But the law of nature will not 

ſupport ſuch a claim. For the condition was not, that 

if you have not ſuch or ſuch a fortune, I will divorce 

you after marriage; but, if you have ſuch or ſuch a for- 

tune I conſent to marry you, and not otherwiſe. The 

derms therefore of this condition, however they might 

juſtify him in not marrying her, would not juſtif 

him in divorcing her afterwards. And if he was to 

annex the former of theſe conditions to his contract 

with her; either ſuch condition would be made void 

by the nature of the contract; or if the condition 

was valid, it would make the contract a nullity; as 

has been ſhewn already, when we were ſpeaking of 

An error concerning the womans virginity, or con- 
cerning any natural infirmities, which modeſty: or de- 

cency will not allow a man to inform ' himſelf about, 

till the contract is completed, and each has taken 

poſſeſſion of the others perſon, cannot hinder that 

contract from binding, or make it a nullity from the 

beginning. A man may ſtipulate in this form 1 

conſent to marry you, provided you are a virgin. 

But this condition muſt be expreſſed: for the marriage 

contract does not naturally imply any ſuch condition. 

And if it is expreſſed, I do not ſee, that it would hin- 

der the natural effect of the contract, though the man 

ſhould afterwards diſcover, that ſhe is no virgin: be- 

cauſe he muſt not only complete the contract, but muſt = 

gve her poſſeſſion of his perſon by taking poſſeſſion " 

of hers, before he can make the diſcovery: and by fo zz 

doing he gives up his conditions, and binds himſelf Lo 

abſolutely. The form of the ſtipulation did indeed ; 

make the marriage conditional; ſo that, as long as ſuch 

condition remained in force, ſhe could not demand 

N him 


er epd 


346 


ſeinded afterwatds. In anſwer to this enquiry, we may 


ſtanding any error either in the fortune or in the virgi- 


mation cannot be diſſolved, upon account of theſe or 
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him as her huſband. But before he knew, Whether the 
condition — — ern" 


. 
aſled, Whether ſue an error as chiag though it doet 

not make the marriage a nullity, may not be a ſufficient 
cauſe for divorce; whether the contract, though it 
is not void in itſelf, may not upon this account be re- 


ſay the ſame; that we faid in anſwer to the other en · 
quiry, whether an error concerning the womans for- 
tune is a ſufficient cauſe for feſcinding a marriage. It 
will be a ſufficient cauſe, provided divorce in general is 
lawful, but not otherwiſe. When other contracts are 
reſeinded upon account of any error in them; this re- 

ding of chem is not the ſetting aſide a valid con» 
tract, but is the effect of a declaration of one of the 
partys, that he will not abide by a contract, which 
from the beginning laid him under no obligation. Bur 
mation precludes a man from declaring this, notwith- 


nity of the woman. And conſequently a marriage, | 
where there is ſuch an error, can be reſcinded noother- 

wiſe, than by fetting aſide a valid contract. So that, it 
GW: — —é marriages after conſum · 


the like errors on either ſide. The moſzic law indeed 
allowed an error in the womans virginity to be a ſuf · 
cient cauſe for diſſolving a marriage: but this allow- 
ance is conſiſtent with the prineiples here laid doun: 
| fines we know men eee e eee 
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nages, 89 ĩn other contracts, to make them binding. 


are under age, and have not yet arrived at the uſe 


capable of binding themſelves, the marriage: will pra- 
duce no obligation upon the other; becauſe there is no 
obligation at all in any contract, unleſa ſuch obligation 
is mutual. We may here obſerve by the way, that the 
want of reaſon is naturally ſufficient to make the 
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parents conſent does not invalidate a marriage, The 
law of nature does indeed enjoyn, thax children ſhould: 
| honour and reverence their parents. For which-reaſon- 
it is undoubtedly the duty of children, not only ta 


rice have ita due weight, in all affairs of mament. 
And ſince nothing can be of more moment to the ad- 
vantage and welfare as well of the family in general; 
u of the child in particular, than the marriage of the 
child; it cannot be denyed, that ſuch marriages, as ate 
contraſted without the conſent or againſt the com- 
mands of a parent, are contrary to the duty of tha 
| childz and that- conſequently: the parent cannot be 
blamed, if he takes leſs notice of ſuch a child, than he: 
takes of the reſt of his children, and chuſes to diſpoſe 
of his favourg amongſt thoſe,” who have been more 
obſervant of their duty towards him. But then on the 
aher hand marriages ſo contracted are not invalid, 
provided the child is of a proper age to think and act 
bor iſelf. At this age he has a power of binding him- 


3 
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XIII. * The full uſe of reaſon is neceſſury in mar · 


parents 


Where perſons are of full age, the want of their 


adviſe with their parents, but likewiſe to let their ad» 
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Want 


'conſent 
So that a marriage-contracted between perſons, ene 17 | 
"ficient to 


reaſon, will be void for want of the canſent of parents. make a 
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ſelf, and is not under the authority of his parents; 
except in ſuch things, as relate to meme, and 
order of that family, of which he is a member, and of 
which the parents are the governors. And even this 
authority ceaſes, as - ſoon as he i ſeparates - himſelf 
from the family of his parents. The intereſts of the 
family are indeed: greatly concerned in the marriage 
of the children: but then the child is by marriage 
ſeparated from the family; and thus an end is put to 
| ſuch authority of the en as aroſe from this 
= conſideration. 
| Huſbands XIV. It does not appear — any is which. is. 
| eee contained in the contract of marriage, that the huſ-. 
ariſes, band has any other authority over the wife, than 
what ariſes from the general preſumption, that he has 
more kill and experience than ſhe has: which is a 
conſideration, that will make it prudent in her to leave 
the chief direction of the family to him. And this is 
no more than what he might expect from her; as ſhe. 
is obliged to contrive for their mutual happineſs, as 
well as ſne can: which ſhe does not do, unleſs ſhe 
willingly commits the management of ſuch affairs to 
him, as he is . to — I me 
than ſne could. | 
But yet, when it . en aden her Kil 
is the greater of the two; it will be- equally prudent 
in him to let her have the management. The ſcriptures 
have indeed taught us, that the wife is in ſubjection to 
her huſband; and have given ſuch an account of. 
her duty, as makes it proper for her to. promiſe obe 
dience in the very contract of marriage. But then they 
teach us at the ſame time, that ſuch ſubjection is not 
her natural ſtate, but was appointed by poſitive inſti- 
tution, as a puniſhment for that oa into which * 
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C. XV. NATURAL LAW. pl 
gilt huſband was ſeduced by the firſt wife; that it 
might be a ſtanding leſſon of humility to all future 
wives, reminding: them, that through the weaknefs'of 
_ their ſex a curſe has been entailed, upon the whole 
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XV. A concubine, according to the ſenſe, in which 
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What 


the word is now commonly uſed, is a woran, who/co- concnbi- 


nage is a 


habits with a man without any ſtipulations of conjugal good and 


faith. And when by concubinage we mean ſuch a 
cohabitation as this, it differs little, as to the unlaw= 
fulneſs of it, from a vague luſ. 


But the ſcriptures uſe the word concubine in ſuch 

a ſenſe, that thoſe women, who are there called by 

this name, are ſuch as the-law:/of nature allows to be 

wives: for as far as appears, they were joined to the 

man, with whom they cohabited, by a marriage con- 

vac, and were no otherwiſe diſtinguiſhed from wives, 
tan either by their own condition or by the condition 


of their children. If the woman was originally of ſer- 
vile condition, and was not raiſed by the marriage to an 
equal condition with her huſband; and if the children, 
which ſhe ſhould bear, were underſtood to have no 
claim to inherit; ſhe was then called a concubine. 
Thus Hagar, who was of ſervile condition, was Abra - 
hams concubine. She was originally a ſlave; and we 
find by the authority, which Sarah had over her, that 
her cohabitation with Abraham had not made her of 
equal dignity with her miſtreſs. Her fon Iſhmael was 
indeed deſigned by Abraham for his heir: but then his 
daim was founded upon his being adopted by Sarah, 
and was not derived from the marriage of his mother. 
In like manner Bilhah and Zilpah were of ſervile con- 


| Gition: and their marriage with Jacob did not change 


their condition; for they are called handmaids even 


after 


valid 
marriage. 


all. Only in the contract with a concubine ſome dil- 
advantageous conditions were added, in reſpe& both 
of herſelf and of her children. But as theſe conditions 


are called wives, ſeem to have been concubines. And 
from this inſtance, as well as from that of Keturah, 
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after their marriage : nor did the children, that were 
born of them, inherit any; otherwiſe than in virtue of 
their being adopted by Rachel and Leah: for Bilkahs 
children were conſidered by Rachel as her own; and 
fo were Zilpahs children Ng by Leah. After 
martiage they were indeed ſometimes called wives; but 
it is plane they were not wives of the fame fort with 
Leah and Rachel, not only becauſe they were till 
ſometimes called handmaids, and becauſe their children 
were not conſidered as their own, nor inhefited in their 
right; but likewiſe becauſe Jacob had obliged himſelf 
by oath to Laban not to take any wife beſides his 
daughters. Bilhah therefore and Zilpah, though they 


who is ſometimes called Abrahams wife, and ſome- 
times his concubine, it appears how little a wife dif- 
fered from a concubine. As to the eſſential parts of 
the contract, they ſeem indeed not to have differed at 


were not inconſiſtent with the contract, the law of 
nature would not have diſallowed of ſuch concubinage, 
as we read of in the as rom if ir ae 
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of the right 2 


1 Right aer i that! funded. II. nau. its 
tem. III. Not confined to injuries. IV. How af- 


off limbs or of thaſtity. vit. Defence againſt flighter 
perſonal injuries. VIII. Honour what. IX. Miſtakes 


in matters of honour, whence they ariſe. . X. 5 * 1 
of our goods. aac 8 


one man may derive a right over the perſon 


part, over whoſe perſon ſuch right is acquired. 

. =Now the rights, which are — from hence, 
may be divided into ſuch, as ariſe from an injury be 
fore it. is committed, and ſuch RG it 

it is committed. T7 


committed, are called the rights of defence 

The injuries, which any one deſigns to do 3 
as relate either to our perſon or to our property. Of 
the former ſort are murder, rape, maiming, wounding, 
ander; of the latter ſort are theft, fraud, robbery, 
burning or otherwiſe deſtroying or waſting our goods, 
And our natural right of defence is nothing more than 
the liberty, which the law of nature allows us, of taking 
ſuch meaſures, as may guard againſt any injuries which 
ve are likely to ſuffer in our perſons or property. The 


or 
* Grot, L. I. C. I. $10. i 


" felted by bentvolence,” V. Defence of life. VI. Defence 


Thoſe rights, which as from an am. _— it is 


great queſtion concerning this right of defence is ho - 
fir it extends; what liberty the law of nature allows, 
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or what may lawfully be done in order to prevent ar 
injury, which any one deſigns to do'us. 
" Before we can determine any thing with certainty 
upon this queſtion, it will be neceſſary to enquire into 
the true principle, upon which the right of defence de- 
pends. A right to our life, or tour goods, means no 
more than a liberty of preſerving them or keeping poſ- 
ſeſſion of them: we are therefore ſaid to have a right 
to any thing, becauſe the law of nature does not oblige 
us to part with it; or becauſe our poſſeſſion of it, and 
our endeavours to keep ſuch poſſeſſion, are conſiſtent 
with that law. Now our endeavour to keep poſſeſſion 
of a thing, when any one attempts to take it from us, 


+ is the defence of ourſelves in the poſſeſſion of it: and 


ſince, where the thing is our own, or where we have a 
right to it, this endeavour is conſiſtent with the law of 
nature; it follows, that where we have a right to 2 
thing, our defence of ourſelves in the poſſeſſion of it is 
lawful; or that a right of defence is implyed in the 
very notion of our having a right to a thing. In ſhort 
the true principles, upon which our right of defending 
either our perſons or our goods depends, is this; the 
law of nature does not oblige us to give them up, 
when any one has a mind to hurt them or to take 
them from us: and that the law of nature does not 
oblige us thus to give them up, is evident becauſe 
our right to them would be unintelligible, or would in 
effect be no right at. all, if we were obliged to ſuffer 
all mankind to treat them, as * pleaſed, without 
endeavouring to prevent it. 


def of II. If this then is the principle, upon which the right 


ite of defence depends; we cannot expect to find, that the 


in its ex - law of nature has exactly defined how far we may go, 
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or what we may lawfully do, in endeavouring to pre- 
vent 


a. Grot. ibid. 9 . 


, ads as >| | a ** * TY OY I OT I MS OP 
* * * "A {hae LE Ws n 9 IR 
* 77 374; U 9 * N + il 6. r 
1 


e 
. 
3 3 


b, W nne N ah N i , \ 1 
. S888 9 fenen ane ey SOONEST "NY 
4 eh LN ” 2 2 - INTEALID'Y = 
* N * 


** 4 


c. XVII. NATURAL LAW. 
vent an injury, which any one deſigns and attempts 
to do us. * The law allows us to defend our perſons 
or our property: and ſuch a general allowance implys, 
_ no particular means of defence are preſcribed to 
We may however be ſure, that whatever means 
are eee muſt be lawful: becauſe it would be ab- 
ſurd to ſuppoſe, that the law of nature allows of de- 
fence, and yet forbids us at the ſame time to no has 
is neceſſary for this purpoſe. . RR | 

From hence it follows, that he, . e to 
injure us, gives us an indefinite right over his perſon, 
or a right to make uſe of ſuch means to prevent the 

injury, as his ee and our n make ne- 
ceſſary. 

III. e Though we os bw; the right: of defence, Right of 
as a right to guard: againſt injuries; the word injuries 2 
muſt not here be confined to its ſtrict and proper ſenſe; ned to in · 
as implying ſome criminal malice in the perſon, againſt juries. 
whom we have a right of defending ourſelves. The 
principle, upon which this right is founded, will ex- 
tend it to all caſes, where we are likely to ſuffer any 
cauſeleſs harm; even though there is no criminal de- 
ſign on the part of the aſſailant or of him, who unleſs 
we were to prevent it, would be the immediate, though 
perhaps the innocent, cauſe of our ſuffering ſuch. harm. 

For the law of nature no more obliges us to undergo 

any cauſeleſs harm, when it ariſes from an innocent 

perſon, than when it ariſes from a malicious deſign: our 

right of defence is not founded in the crime of him, 

who attempts to hurt us; but in the liberty, which 

che law allows us, by not obliging us to ſubmit to any 

harm, which we have not deſerved. , e 
IV. Before we go on to apply theſe general princi- nevolence 


ples to particular inſtances, i it may not be 1 improper to jan 


enquire, defence. 


rot. ibid, FX. p Grot, ibid. $111. 


If indeed the law of nature had n defence, 
| the leaſt degree of patience or. ſubmiſſion to any cauſe- 
leſs harm would be criminal. But ſince the defence of 
our perſon or of our property is juſt, only becauſe it 
is not unjuſt; fince we are only allowed and not com- 
manded to defend ourſelves, or to guard: againſt in- 
Juries; defence ſeems: to be a matter of indifference. 
Will not therefore the regard, which we ought to have 
for the welfare of others, be a check upon us, and 
engage us to ſubmit to an injury; as there is no want 
of injuſtice in ſubmiſſion; rather than ſuffer us to make 
uſe of the right, which we have over the perſon of him, 
who attempts to hurt us; as the exerciſe af this right may 
argue a want of bene volence or compaſtion, a want of 
that tender regard, which is due to his welfare? This 
reaſoning will certainly prove to demonſtration, that 
there is great room for benevolence: in the exerciſe ai 
our right of defence; and that proper abatements in the 
rigour of it, by patience and ſubmiſſion, are bynomeans 
inconſiſtent with any precepts of juſtice. But in the 
mean time; though benevolence may lead us to regu · 
late our right of defence, and to make it as conſiſtent 
as we can with the welfare of others; we have no 
reaſon to imagine that the ſame virtue of benevolence 
will oblige us wholly to give up that right, or to be 
fatisfyed with the uſe of ſuch means of defending our- 
ſelves, as would render it wholly ineffectual The 


higheſt degree of t nevolence ſeems to be that of l- 


ing others as well as ourſelves; of being as tender of 
* welfare as we are of our owns wn 
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enquire; whether the right or liberty of defence is not 
reſtrained by the dictates of benevolence; notwith- 

ſtanding there is no dn of: ſtrict: juſtice, which 
| takes it from us. . 
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equal regard to an equal degree of happineſs, whether 
it is our own happineſs, or the happineſs of another 


quire us quietly to give up either our life, or our liber- 


ty, or our limbs, or our goods, without endeavouring 
to preſerve them; merely from the apprehenſion, that 
he, who attempts to deprive us of them, might ſuffer - 


ſome hutt, if we were to defend them. By ſo doing 
we ſhould do more than the law of benevolence im- 
ports; we ſhould pay a greater regard to his happineſs, 


pay the ſame. As there is therefore no want of juſtice 


in ſtanding upon our defence, ſo neither is there in the 


36 


firit inſtance any want of benevolence. The conſe- 


quences of our doing this may indeed be fatal to him, . 


who attempts to injure us: but then theſe conſequences 


ate chargeable upon himſelf, and not upon us. We 


only deſire to ſecure what is our own; he ſees what 


may be the event, if he obſtinately perſiſts in endea- 


vouring to take it from us: and if, notwithſtanding 


this, he is obſtinate enough to perſiſt, the conſe- 


quences muſt be conſidered as ariſing from his own 
act rather than from ours. Wh 


V. Theſe general principles will perhaps be better Defence [ 
underſtood, if we apply them to ſome particular in- of life. I 


If a man is attacked with a plane deſign to kill 
him; as the law of nature does not oblige him to part 


wich his life, he is at liberty to ſtand upon his defence, 


and has a right, againſt the aggreſſor, to do whatever is 
neceſſary for preſerving himſelf from the hurt intended 
him, If the aggreſſor ſuffers any harm, if he is wound- 
ed, or maimed, or killed, this cannot be looked upon 
a unjuſt or cauſeleſs harm: becauſe he, who did it, was 
2 2 Pro- 
Gerdt. ibid, 5 III. . 
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providing for his own ſecurity; he was doing what the 
law of nature allowed him to do, and killed the aggreſ- 

- * for, becayſe he could not avoid it. The end therefore 
was lawful in itſelf, and the means were made lawful 

by being unavoidable. You may ſay indeed, that the 


means were not unavoidable, provided he would have 


- conſented to part with his own life. But this is nothing 


to the purpoſe: for whatever is abſolutely neceſſary for 
obtaining an end, which the law will juſtify him in pur- 
ſuing, muſt in the judgment of that law be unavoida- 


ble. It might perhaps be poſſible for a perſon, whois 


this aſſaulted, to ſave his life by running away from 


the danger. The aſſailant however has no right to de- 


mand, that he ſhould do this. As the law of nature al- 


| lows the perſon aſſaulted to ſecure himſelf; it leaves 


him at liberty to judge what means are neceſſary for 


this purpoſe; whether for inſtance he can preſerve him- 
ſelf by running away, or muſt neceſſarily ſtand upon 


his defence. Benevolence may perſuade him to chuſe 
that method of providing for his own ſafety, which 
will be attended with the leaſt hurt to the aggreſſor. 


But where the danger is inſtantaneous, the mind is too 


much diſturbed to deliberate upon this head; and if it 
was more calm, there is no time for deliberation, I ſee 
not therefore any want of benevolence, which can be 
reaſonably charged upon a man in theſe circumſtances; 


if he takes the moſt obvious way of preſerving himſelf: 
though perhaps ſome other method might have been 
found out, which would have preſerved him as effectu- 


ally, and have produced leſs hurt to the aggreſſor, if 


he had been calm enough, and had been allowed time 
' enough, to deliberate about it. 
The danger, which our life is in, may be wy im- 


mediate; a perſon may have threatened to * 
b when - 
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whenever he meets with a fair opportunity; he may | 
have taken ſome ſteps towards putting this deſign in 
execution; he may have hired aſſaſſins, or may have 
laid in wait for us himſelf. In ſuch remote dangers, 
there is more leiſure for deliberation, and the ſugge- 


tions of benevolence may be better attended to. But 


even in theſe circumſtances defence is lawful. If they, 

who live out of civil ſociety, ſhould kill a man, in their 

endeavours to get ſecurity, of him againſt their ſuffer-. 
ing the evil, which they foreſee to be otherwiſe una- 
voidable, there would be no injuſtice in ſuch defence: 
and the circumſtances might be ſuch, as would clear 

the fact from the charge of inhumanity. If the perſon, 
againſt whom there is this deſign, is morally certain of 
it; he has a right to demand ſecurity : the public au- 
thority would interpoſe and take care, that he ſhould 
have ſecurity, if he lived in a ſtate of civil ſociety : and 
if there is no magiſtrate, no public authority, the law 


of nature will allow him to do, what in a ſtate of civil 


ſociety the magiſtrate would have done for him; it will 
allow him to get ſecurity for himſelf, and to make uſe 
of force in order to obtain it; when it cannot be ob- 
tained by any other means. This law cannot be ſup- 
poſed to oblige a man to expoſe his life to ſuch dan-. 
gers, as may be guarded againſt, and to wait, till the 
danger is juſt coming upon him, before it allows him 
to ſecure himſelf. Whatever degree of affurance he 
has, that he ſhall loſe his life, if he does not take care 
to guard it; he may reaſonably demand the ſame de- 
gree of afforance, that the deſign againſt him is laid 
| alide, and will never be put in execution. His right 
1s only to demand ſuch ſecurity, as is neceſſary for this 
purpoſe: and if they, whom he had realon to be afraid 
af, will give him it, he can aſk no more, But if they 
ER 1 ren 
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greater value upon their life, than upon 


not ſo. In ſuch caſes as theſe, though he is not charge 


refuſe this, his right ſtill ſubſiſts; and conſequently he 
may lawfully make uſe of force to compel them: be- 
cauſe the right, which he has to be ſecured againſt their 


in deſigns, would in effect be no tight at all, if he 


might not ſupport it by all neceſſary means. If then 


they ſhould make reſiſtance to ſuch force, and in mak. 


ing reſiſtance ſhould be killed, it is their fault, and not 
his: they loſe their lives not through any want of be- 


nevolence in him, but through their own injuſtice. He 


would have been ſatisfyed with ſufficient ſecurity, that 
he ſhould hot be hurt by them: and if they oppoſe 
this demand, and are killed in the ſtruggle; there is no 
breach of juſtice on his part: becauſe he was ſupport- 
ing a juſt demand by the means, hic they had made 
neceſlaty: and there is no breach af biddgvalcs; be- 
cauſe no rule of 'benevokence requires him to ft a 
his own; as 
he certainly muſt have done, if he had expoſed himſelf 


to their deſigns, rather than endeavoured to obtain ſuch 
ſecurity: for himſelf, as he has a right to. 


At is poſſibie, that a man may make an attempt 


upon my life, and yet be innocent in fo doing; not- 


withſtanding'I have not deſerved death from him or 
from any one elſe. He may walk in his ſleep; or he may 
be out of his ſenſes; or he may miſtake me for ſome 
one elſe; or he may be employed to fight againſt me 
in what appears to him to be a juſt cauſe, though it is 


able with any crime, I may lawfully. defend myſelf > 
gainſt him, \and may make uſe of all | fach means of de- 
fence, as the circumſtances, that we are in, have nude 
neceſſary. For though we conſider the right of defeace 
@atifing froma crime, not yet committed, butdeligned 
and een 3 yet the principle, upon which _— 
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chat there is ſuch a right; extends farther than thoſe 
caſes, where the aſſallant is properly ſpeaking guilty ofa 


crime. The right which I have agaililt the affailants . 


perſon, is the liberty which the law of nature muſt 
neceſſarily be under ſtood to allow me, by not obliging 
me to bear any cauſeleſs harm; Whether chere f 
any crime or not on the part of him, who attempts 
to do me ſuch cailfeleſs harm. | 

But ſuppoſe a perſoh, without any deſign of hurting 
me; ſhould happen, when I am aſſaulted by another, 
to ſtand in my way and hinder me either from making 
my defence or from providing for my ſecurity by 
flight; might ! ride over” him, or puſh him down a 
precipice, of otherwiſe diſpatch him, in order either to 
clear the way for my fight, or to remove the hin- 
drance, which he is of to thy defence? Certainly this 
would be uhlawful, if "nothing büt injuſtice, 25 inju- 
ſtice, could give me a right to 1 5 a ly the life of 
another man for the p But if 
my right of defence, hi ch 1 156 even in caſes of in- 
juries, atifes from the liberty, which the law of f nature 
allows by not 6bliging me 10 ſubmit to any cauleleſs 
harm; this ptinciple will extend. the right of defence 
to all caſes, Where I am likely to ſuffer any cauſeleſs 
harm, if I did not take care to uſe the neceſſary means 
of preventing it. Whatever therefore an innocent per- 
ſon may accidentally ſuffer, whilſt I am doing what 1 
am at liberty to do, it muſt be looked upon as a natu- 
ral misfortune. There is no injuſtice on my part; if he 
only ſuffers what is unavoidable, without my ſubmitting 
to what he la of nature does not impoſe upon me, 
Nor is there any want of benevolence; unleſs benevo- 
lence obliged me to have a greater __ to another 
Tang life, than to my own. 
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Defence VI. When a man is in danger of being maimed or 
of limbs a woman of being raviſhed ; the manner, in which Gro- 
or of 
chaſtity. tius accounts for the right 'of defending themſelves a- 
gainſt theſe injuries, would lead one to imagine, that 
in his opinion the meaſure of what we may lawfully do, 
in the defence of our perſon, is to be taken from the 
evil, which we ſhould ſuffer if we were not to defend 
' ourſelves. The reaſon, which he gives, why the aſſai 
lant may lawfully be killed in ſuch attempts as theſe, 
is, that one of our principal limbs or our chaſtity is of 
equal value with our life, As if, upon ſuppoſition, that 
what we are likely to loſe is not of equal value with our 
life, it could not lawfully be defended at the expence of 
his life, who endeavours to take it from us. 

But I have already ſhewn, and Grotius upon another 

| occaſion acknowledges, that he, who attempts to injure 
me, gives me an indefinite right againſt him, a right 
which knows no meaſure, beſides the attainment of the 

end, for which the law of nature allows it. Since we are 
not obliged to ſubmit to ſuch injuries, as we have juſt 
now been ſpeaking of, we are at liberty, that is, we 
have a right, to defend ourſelves againſt them: and the 
law, which allows this liberty, cannot be ſuppoſed to 
forbid any of thoſe means, without which ſuch liberty 
would be ineffectual. 

But the obſervation of Grotius concerning the value 
of what would be loſt in an attempt to maim or to ra- 
viſh, though it is of no weight at all in ſettling the 

Juſtice of defending ourſelves to the utmoſt extremity, 
may be of uſe to ſhew, that it is not inconſiſtent with 
| benevolence to repel ſuch an attempt at the expence of 
the aſſailants life: becauſe no rule of benevolence ob- 
liges us to love another better than ourſelves; which 
| muſt be the caſe, if we were ready to ſpare his life, 


though 
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though with the loſs of what is of as much value. 5 
us, as his life is to him. 
VII. Strict juſtice would. allow a man to 1 8 he ee 
ſlighteſt injury to his perſon, ſuch as a blow or a box fight 
on the ear, by any means, which the aggreſſor makes ſonal in- 
- neceſſary. The principle ſo frequently mentioned alrea · juriea. 
dy is applicable to this caſe. As the law of nature does 
not oblige a man to ſubmit even to ſuch injuries as 
theſe, he is naturally at liberty, or has an indefinite 
right, to repel them. But where the ſuffering i is fo 
| ſlight to the perſon attacked, and the much greater 
evil of death would be the conſequence to the aggreſſor, 
if defence was carryed to the utmoſt rigour of ſtrict 
juſtice z natural benevolence would teach a man rather 
to bear the injury, than to ward it off, at ſo great an 
expence to the aggreſſor, as that of his life. Fo 
VIII. We: hear it indeed frequently maintained, Minas . 
that a mans honour will require him to kill his adver- what. | 
fary, if he can; not only that he may ward off ſuch 
an affront, but even that he may revenge it, after it 
has been received. And it may not be altogether 
foreign to our purpoſe to take this opportunity of en- 
| quiring into the meaning of the word honour, and 
into the rules of conduct, which chis een is Wag 
poſed to ſuggeſt. 
It is no very eaſy undertaking to nl. a word, 
which is uſed by all men very unſteadily, and by moſt 
without any meaning at all. Grotius ſays, that honour 
is the opinion of our worth or excellence. He does not 
tell us, whether he means, that any mans honour is 
the opinion, which the man himſelf has, or the opinion 
which other people have, of his worth and excellence. 
In the former ſenſe the definition of honour, as it ſigni- 
hes a principle of action, is not true; and in the latter 
ſenſe 
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may wa bs fobſtitured inſtead of the word irſelf 
Try therefore to fubſtiture the definition, which Gro- 
tus gives of the word honour, inſtead of the word | 
elf; when you affirm, that your honour will not 

ſuffer you to do ſuch or ſuch an action, or that your ho. 

nour requires you to do ſuch or ſuch another action. Do 
you mean, chat your opinion, or the judgment which 

| ee rs. your own worth or excellence, 
the principle, which influences you to do or not to 

ds this or that action? If this be the caſe, then every 
hing is conſiſtent with a mans honovr, which he can 
reroneile to his own opinion, whatever the reſt of the 
world may think, or whatever the rules of right reaſon 
may determine about it: and a man, who had debaſed 
his mind and corrupted his judgment, would eaſih 
prove to you, that cowardice and treachery are as con- 
fiſtent with a principle of honour, as courage or fidelity. 
Grotius however, when he ſpeaks of honour as con- 
ſiſting in the opinion of our worth and excellence, did 
not mean a mans own opinion of theſe qualities in 
himſelf, but the general opinion of mankind concern- 
ing them. Bur if honour has fuch à reference to the 
opinion of others, as this definition ſuppoſes, it will 
be nonſenſe for a man to talk of his own honour, un- 
leſs we add ſomething to the definition, which wil 
give it like wiſe a reference to himfelf. If it is conſidered 
without any ſuch reference to himſelf, merely as the 
opinion of other men, he cannot ſpeak of it as a principe 
within his own heart. If we call ĩt a ſenſe of the eftcem 
or regard of "mankind, a deſire of raiſing and preſer- 
ung in chem an opinion of our worth and excellence; 
the definition will be intelligible. And I will endeavor 


wo ſhow, that this is the erue-notion'of Honour, ft 
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any meaning at all. > 
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call themſelves men of honour, to denote a principle of 
action, which inflaences their conduct; if any analogy 


what the ſame word is uſed to fignify upon other acca- 
ſions, we may judge what this-priaciple is an- 
ing to the import of ſome very common expreſſions. 
What do we mean, when we fay, that we honour: a 
man? The plane ſenſe of fork a6 expeitiien/ lag this 


him. What is it then to behave honourably, but to be- 
have in ſuch a manner, as to deſerve to be honoured; 
that is, in ſuch a manner, as to deſerve the regard and 
eſteem of mankind ? Now there ſeems to be no diſſe- 
rence between behaving honourably, and behaving wich 
honour : ſo that to behave with honour, and to be- 
have in ſuch a manner, as to deſerve the __ and 
eſteem of mankind, are the fame thing. 

If this is the fondamental rule of bn it wil 
be eaſy to fee what principle it is, which puts a man 
upon 0blerving ſuch a rule. Nothing but a deſire, that 
mankind ſhould think well of us, or a ſenſe of reputa - 
tion, can lead a man to behave in this or that manner, 
merely becauſe mankind will eſteem and regard him for 
ſuch behaviour. One would think, that ſuch a principle 
of action as this could ſeldom miſlead us: becauſe the 
general opinion of mankind, though it is not a demon- 


ſandard,of whatis right and virtuous. General opinion 
1s nothing elſe, but the common ſenſe of marikind, or 
the common judgment of reaſon: and it is nor likely, 


x: mankind ſhook univerſally approve «oy thing; 


of language is obſerved, or if it ſignifys any thing like 


we think highly of him, or that we regard and eſteem 


ſtrative ſtandard, muſtbeallowed to beatleaſtaprobable 
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which is generally hurtfu , or any thing indeed, which 
is not generally beneficial.” 

Miſtakes IX. The miſtakes in this matter Git either from 

. + our making uſe of a wrong ſtandard in judging what 
honour, is honourable, or elſe from” our applying the true 
Gree, f ſtandard in a wrong manner. 

We make uſe of a wrong ſtandard, ers our 


8 ſenſe of reputation is confined to a few, and does not 


well of by a ſmall party of men, inſtead of deſiring to 
be thought well of by mankind in general. A few men 


party may be determined, by caprice or private in- 
tereſt, to regard and efteem us for ſuch qualities or 
ſuch conduct, as would make the reſt of mankind 
think meanly of us. And in fact there is ſcarce any 
conduct ſo ſcandalous, but ſome will be found to 
countenance and encourage it. If then we mean by 
our honour only a ſenſe of reputation amongſt the few, 


if honour and virtue ſhould ne be found to 
differ from one another. But this notion of honour is 
planely a partial one, and may for that reaſon be juſtly 
called a falſe one. He cannot be ſaid to act upon a 
true principle of honour, who is efteemed or thought 
well of by only an inconſiderable number of men; 
whilſt he appears to he reſt of the world to 2 
meanly or baſely. e 
Suppoſe — * we 2 Wake viſe" of a true 
ſtandard of honour, and look upon no actions to be 
conſiſtent with our honour; but ſuch as are in general 
eſteem : we may poſſibly be i miſled in our judgment 
* 4 TS W even anions — _ 


a 


extend itſelf to all; whenever we deſire to be thought 


may eaſily be miſtaken in their judgment, a ſmall 


that we converſe with, amongſt people, whoſe humour 
or inteteſt is the ſame with our own; it is no wonder, 


1 Eg 0 go 


.. ²˙ÜU!— !f̃ ng gd Bret 


1 4 * — 8 x + Alb x N 842 N 2 K P s * 
* * n «PE RD 0 9 1 3 a 15 4 = I 69 122 * 

* * * 1 5 * N ne * ö * „ * 
Fn 4 ESL! Ae e 8 A 7 phe St! th, * R I. 4 eren "70 OI EM a 6 IR” 4 
ME 9 * 9 n * : s 4 ag * Ie + * 72 " 

* 5 x N | ? ? * 8 > ? CIP hs Hua 

7 * UPS” 0 * * ane E. I 
x N * oe 0] 
7 


N , N * * ol — 4 : , J 7 N 75 =” . ; 
. 5 , a> 99S 


part of che action, or whilſt we conſider it in this 
ſingle view, we may look upon. it to be conſiſtent with 
our ſtandard of honour: whereas, if we had attended 


ſides; we ſhould have ſeen ſuch a mixture of mean- 
neſs or baſeneſs in it, as would have convinced us, 


ever lead to it. The ſame partial application of the 
of their conduct, as not to obſerve the reſt of it. 


been found to deſerve contempt, and would juſtly be 


There is one very common miſtake about the notion 
of honour, which may perhaps not be thought to ariſe 


from a partial application of the true ſtandard. ,, The 
miſtake, which 1 mean, is, that courage and honour 
ae by many people looked upon as one and the 
lame thing. Men, who are ſoon provoked, who carry 
der reſentment upon the ſlighteſt occaſions to the ut: 


moſt 


action conſiſts of ſeveral different parts, or may be 
conſidered in ſeveral different views; ſome one part of 
it, taken ſeparately from the reſt, may deſervedly. be 
had in general eſteem; the action, when we view it 
only on one ſide, may be ſuch as mankind would ap- 
prove, that is, it may be ſuch as a true principle of 
honour would ſuggeft. And whilſt, we attend to this 


to all the parts of the action, or had viewed it on all 


that it could never either obtain or deſerve a general 
eſteem, and that no ſenſe or deſire of approving; our - 
ſelves to the common judgment of mankind. could 


ſtandard of honour, which miſleads us in judging. of 
actions, miſleads us likewiſe in judging of the charac- 
ters of men, We attend ſo much to ſome lriking part 
And it is only by this means, that many have had the 
credit of being men of honour, who, if their whole 
conduct had been as much attended to, would have 


ranked amongſt the meaneſt and baſeſt of the ſpecies, _ 


either from the uſe of a partial ſtandard of honour, or 
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tify their revenge, have aſſumed, and would appro- 


though they have ſcarce any one good quality, that 
can give them any pretenſions to it. The cafe ſeems to 
be this: men of true honour, that is, men, who have 
a ſenſe of eſteem, - and a defire to obtain the general 
good opinion of mankind, are tender of their reputz- 
tion, and make it a principal part of their happineſs to 
behavo in ſuch a manner, as to deſerve to be well 
cannot bear to have their character leſſened, and would 
rather hazard their life, than ſubmit: to any cauſeleſ 
aſperſion. Thus as a true principle of honour naturally 
produces courage, or as men of true honour are com- 


monly men of courage; the quarrelſome and the re- 


vengeful have miſtaken the matter, and have imagined, 
that the converſe muſt be true too, that men of 
courage muſt be men of honour. They have this ad- 


vantage on their ſide, that no prudent man chuſes to 


call their title to this character into queſtion: and they 
fancying, that their title is a good one. Courage in- 
deed is in ſome ſtations of life an uſeful part of a mans 
character. A ſoldier could not diſcharge the duties of 


al his being poſſeſſed of it. The rule of benevolence 
| would ſcarce diſſuade a man, who is placed in ſuch 


circumſtances, as make courage a neceſſary or valuable 
part of his character, from doing what juſtice allow 
of, if he could not avoid doing it without a generd 


volence does not bind him, or does not command him, 
as well as other men, to Gaerifice his own lefler app” 
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neſs to the greater bappineſa of another; but becauſe 
the good, which. he is. enabled: to do in his ſtation by * 
preſerving the reputation of courage, is greater than - 
the good, which he would do by ſubmitting to in- = 
juriesz where he cannot ſubmit to them without forfeit» — | Lo 
ing that reputation. But if they, whoſe ſtation and | 
circumſtances have not made courage a neceflary or 
uſeful part of their character, will reſent or guard 1 
flight affronts with the utmoſt rigour, that 1 
ſtrict juſtice will allow of; it is their buſineſa to con- | 
hi, Ke a the natural diftates 
of benevolence; it is. much too difficult a uli for: me | 
to-undertake. 
X. As the law afi-nature. does: 580, Gbigge us in Defence 
and juſtice. to. pant with, our lives, ar our limbs, good. 
or our chaſtity, and does, by not obliging us to 
part with them, allow us to defend our: perſons;. ſo 
neither does it oblige us to give up our goods to thaſe, 
who would unjuſtly rob us of them. And from: this 
natural liberty of keeping our goods, in oppolitioti to 
right of defence ariſes, that is, our right: over; their 
perſon, as far as fuck a right is. 13 — 
ing their attempt. | 
r 
mut be an indefinite one, or that wave nun natumity 
debarred gto extremities in ihe:daſence 
of our goods; where the obſtinate injaſtice of ſuch, as 
would take: them from us, makes: this-behaviour-ac- = 
| <Hacy, For as the lam uf nature does not oblignt.us = 
o part with our goods, it cannot be ſuppaſed: t pre- 
lade any particular means of defonding them ; fineo d 
preſcribe ſuch means, as the only: lawfulmeans, would 
— — 
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thoſe means fail. And ſuch injunctions, a would 
planely make property nothing, or woudd give all per- 
ſons, who had a mind to deprive us m. 
power of doing ſo; provided they only took care tio 
render the preſcribed means men _ the _ 


and preſervation of them. 


Grotius indeed, in 9 to o juſtify: — a man 
in defence of our goods, obſerves, | that the in- 
equality of value between his life and our goods is 


made up by the favour of the law towards our inno- 
cence, and its averſion towards his injuſtice. But he was 


led to think this obſervation neceſſary by a principle, 
from which he reaſons elſewhere upon a like queſtion: 
it ſeems to have been his opinion, that the evil, which 


the law of nature allows us to do in our own defence, 
- ought not to exceed the evil, which we ſhould ſuffer, 
| if we were not to defend ourſelves. This principle ha 


been ſhewn not to be true: and it is the more 


to be wondered at, that Grotius ſhould proceed upon 


it, ſince in ſpeaking of what may be lawfully. done in 
defence of our perſons, he maintains, that they, who 


attempt to injure us, give us, by ſuch an attempt, an 


unlimited right againſt them; as far as ſuch a right 
is neceſſary for preſerving ourſeves from the harm, 
which they deſign to do us. And it is plane from 
hence, that he was aware both of the true foundation 


of our right of defence, and of the true extent like- 


wiſe of this right. 

- But he had a eee W in his mind, that 
ought not to take away any ones life immediatelyord- 
rectly for the ſake of preſerving our goods. He allows 


however, that we may defend them, till our own lite 
is in danger, and then we may juſtly kill the robber: 
becauſe in theſe * the robber loſes his life, 


im- 
v Grot, ibid. 5 XIII. 


* rn at LAW: 
1 or directly for the ſake of preſerving our 


| own life, but remotely oalys or en for the 


ſake of preſerving our goods. 
Von this principle, as hei imagines, we are to account 
for the diſtin&tion, which the laws of Moſes, of Solon, 
of Plato, and of the twelve tables have made between 
2 theif, who robs in the day, and a theif, who robs in 
the night 3 when they allow the latter to be killed, but 
forbid killing the former. Witneſſes, he ſays, can ſcarce. 
| be ſuppoſed preſent in the night, to explane how the 
death of the theif happened: and for that reaſon the 
law ſuppoſes favourably, that the perſon, who killed 


the theif,, did not do it merely for the ſake of preyent- 


ing the loſs of his goods, but that, whilſt he was de- 
tending his goods, his life was brought into danger, 
and that he was forced to take this method of pre- 
venting himſelf from being killed. Whereas in the day- 

time there ean be no room for ſuch favourable pre- 
ſumption: when others are preſent or could readily 


come in, if they were called for; it would eaſily ap- 5 


pear, whether the perſon, who kills the theif, was in 
danger of his life or not: and ſince the law, when _ 
witneſſes are to be had, preſumes no more in his 
favour than he can make out, it forbids the killing a 
theif ſo robbing in the day- time, becauſe it intends, 
that no man ſhould loſe his life directly for wh ſake 

of preſetving anothers goods. 
I be allowance, which theſe laws —_ to kill a 
theif in the night, can ſcarce be reconciled with what 
oratiug here ſuppbſes to be the intention of the law- 
givers. But in order to. reconcile ſuch an allowance 
vith ſuch an intention, he makes uſe of ſeveral argu- 
ments to ſhew, that thoſe laws preſumed the perſon, 
vdo killed a night-theif to be in danger of loſing his 
. | own 


» 
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oon life. The chief of theſe arguments depends u 
what he obſerves concerning the la of Moles, that it 
required the theif to be found with ſuch an inftry- 
ment as is d uſed i in Kidbing* and urges, that if the 


ſo armed, it muff 3 in this permiſſion Prise upon the 
preſumption, that he attempted to make uſe of the 
weapon, with which he was found. But ſuppoſe inſtead 
of calling the inſtrument,” with which he was found, 
an inſtrument for ſtabbing, we were to call it an inſtru- 
ment for breaking through; this evidence for the pre- 
ſumption, which Grotius ſuppoſes the law to proceed 
upon, will be taken away at once: no one from finding 
that the theif brought with him a crow. iron, or a file, 
or a ſaw, or any other inſtrument of this ſort, which 
might help him in getting into the houſe, would think 
this any evidence, that he had been making an at- 
tempt upon the life of the maſter of ſuch houſe. And 
perhaps after all, the word, which Grotius tranſlates an 
inſtrument for ſtabbing, and which I have tranſlated 
an inſtrument for breaking through, may be very pro- 
| perly rendered by our engliſh tranſlators, when they 
deſcribe the theif as being found, not with any par- 
ticular ſort of ae bur in the Kd of 7 225 
through. * £19512. 301 
However without bein at the trouble of e exathibing 
into this nicety, we need only read the words of the 
law in order to inform ourſelves” of the reaſon, upon 
| which it proceeded in making a diſtinction between the 
two ſorts of theives. The law fays,—* If a theif be 
found breaking up, and be ſmitten that he die, there 
ſhall no blood be ſhed for him: if the ſun be riſen up- 
on him, there ſhall be blood ſhed for him; for he 
| thould make full reſtitution.” The _ reaſon, 5 


Erd. XXII. 2. 


4i« 
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dhe law did not allow a day - cheif to be killed; is here 
given: he ought not to be killed, becauſe he ſhould 

have made full reſtitution. The law had an opportu- 
runity, of coming in 29 aſſiſt a perſon, who was robbed 
in the day-time,.arid. of taking cate that proper juſtice 
ſhould be done between him and the theif. And if this 
was the reaſon, why a day-theif was not allowed to be 


reaſan, why this was allowed in the caſe of a night- 
theif: the ordinary penalty of theft could not readily 


by the hopes of impunity, to ſteal. in the night · time, 
if ſome other method was not made uſe of to deter 
them. With this view the law, wien it could not come 
in to a perſons aid, left him to his natural liberty, and 


he ſhould find to be neceſſar . + - 

It may here be aſked, why the law of Moſes, which 
did not puniſh theft with death, if the theif was taken; 
ſhould indulge private perfons in a.licenſe of proceed- 
ing farther than it would proceed itſelf.” Puffendorf 
affirms in general, that none of thoſe lawgivers, who 
permitted a night-theif. to be killed, decreed any capi- 
tal puniſhment againſt theft, if the theif was taken. 
This however, though it is true of the moſaic law, is 
certainly not true of all the reſt. The law of the twelve 
tables decreed a capital puniſhment againſt a ſtave for 


or where the theft was committed in a bath, or in a 
place of exerciſe ; that is; where perfons laid alide their 


4 not to be upon their guard, it was capital to ſteal, 
Aa 2 We 
B. II, Cap. V. $ XVII. XVII, 


be inflicted ; and men might therefore be encouraged; 


cloaths or other things of value, which they uſually 
carry about with them, and were otherwiſe employed, ſa 


971 
killed, we may eaſily infer from thence what was the 


gave him leave to defend himſelf, by whatever means 


theft, And the laws of Solon made theft capital, where 
the value af the thing ſtolen exceeded fifty drachmas, 
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Wen may from hence make two een paſſ. 


ing. Firſt, when the lam of tho twelve tables, or 80 · 
lons laws allow a perſon to kill a theif in the night, 
but forbid the killing a theif in the dayz the lawgivem 


could not proceed in this latter prohibition upon the 
principle, which Grotius imagines them to have had 

in view, the principle of not taking . any ones lie 
directly upon account of our goods: > the roman 


law puniſhed theft in a ſlave, and Sls a puniſhed 


theft of goods to a certain value and in certain circum. 
ſtances, with death. And if the lawmakers proceeded 
upon no ſuch principle, it will be difficult to ſhew, that, 
in the former permiſſion of killing a night · lheif they 

proceeded upon the preſumption, that ſuch a theif was 
killed, whilſt the perſon, whoſe goods he was endes- 

vouring to ſteal, was brought into danger of bis life, 

Our ſecond obſervation relates to that part of Solon 
law, which puniſhes theft in a bath with death, and to 
the apparent reaſon oi this law, which has been already 
aſſigned· Where the owners of the goods ſtolen are 
not upon their guard. nor can be ſuppoſed to be ſo, 
the penalty of theft is greater, than where n the 


ſame value are ſtolen in other circumſtances... 
We may apply this to the caſe of a night-theif. Men 


are leſs upon their guard, and are leſs able to take car of 
their goods in the night than in the day. It as neceſ- 
ſary therefore for the law to give them a better ſecuii- 
ty againſt being robbed in the night, by. making the 
conſequence of ſuch. theft more dangerous, than the 
conſequence of ſtealing; in the day. And this ſeems ut 


1 general to be a prudent rule in making laws, to gud 


againſt ſuch crimes; as are moſt eaſily committed, by 


the higheſt penalties; and to take care, that the ſe· 


cutity, which. is wanting in the nature of the _ 
1 | ma 
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| may be ſupplyed by the ſreriy of what the law | 
due, eee | 
. anfiteeto chavermliey from. 


whence we have digreſſed. The law of Moſes, though 
it does not puniſn theft with death, where the circum- 
ſtances are ſuch, as to give the injured perſon what the 
law calls full reſtitution; yet in other circumſtances it 
grants the beſt ſecurity, that ĩt could, by allowing the 


| injured perſon to defend his goods as he can. What 


the moſaic law ſays concerning a night-theif cannot 
properly be called the eſtabliſhment of a penalty : it 


only leaves a man in this inſtance to his natural iiber- 


ty. In the caſe of a day-theif the law appoints a cer- 


tain penalty, forbids the perſon, upon whoſe goods the 


attempt is made, to kill the theif, and declares him to 


be guilty of murder, if he kills him. But in the caſe 


of a night-theif, it does not command, that he ſhould 
be killed, but only ſays, that, if he ſhould be killed, 

no notice ſhall be taken of it. In reſpect then of a days 
theif the hatural right of defence is abridged by the law 
but in reſpect of a night · theif, the words of the law are 


merely permiſſive, and may be looked upon as a de- 

claration, that every man was at liberty to defend his 

| goods againſt ſuch a _ in any hs that he 
pleaſed. 


If we confidet ths wand as . to a night. cheif 
in this view, that is, as a ſimple: permiſſion, it will 
lead us to conclude, that the author of the law of Moſes 
looked upon the defence of our goods, even at the ex- 


pence of the life of the theif, as conſiſtent with the law - 


of nature. The law gives a man no authority to kill a 
night-theif, which he would not have had, if no law 


| had been made about a theif of either ſort: it only ſup- 
Poles, that ſuch a cheif may happen to be killed, and 
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then declares, that the wan, who kills him, ſhall not be 
puniſhed for it. As this i is a ſimple permillion, i it leaves | 


men, to the liberty of nature: : and as the law « exempts 
| the perſon, who thus defends his goods, from any 


puniſhment; it planel7 ſhews what ſort of defence 


was looked upon by 1 the lawmaker to DE n 
| where men were left. to that liberty, ; 


'Since then ſuch a defence of our goods, as may end 


i the death of him, who endeavours to take them from 
us, has been ſhewn to be conliſtent with natural juſtice; 
the only remaining enquiry is, whether it is conſiſtent 
with benevolence, or whether, for the ſake of preſerving 
the life of the robber, we ought not in tenderneſs to his 


welfare, though not in ſtrict juſtice, to part with the 


goods, which he endeavours to deprive us of. But the 
queſtion, when it is thus ſtated, does not take the mat- 
ter far enough back. The firſt enquiry ought to be, 
whether benevolence, or a tender regard to the welfare 
of the robber, obliges us rather to part with ony goods, 
than to defend them at all: becauſe all the conſequences 
of ſuch defence are to' be charged to his account, and 
not to ours: it ariſes wholly from himſelf and not from 
us, that the loſs of his life ſhould come in competition 


with the loſs of our goods. If the preſervation of our - 


goods was in the firſt inſtance conſiſtent with benevo- 
Hence, and we take no other meaſures to preſerve them, 
than what his violence, or the manner of his attack up- 
on them, makes neceſſary z whateyer event may hap- 


pen to follow, from our defence of them, it mult be 


conſidered as his act, who puſhes us to extremities, and 
not as ours, who had no deſign of doing more, than 


benevolence would have warranted. Suppoſing there · 


fore the matter in queſtion to be of no great 1p 
tance to our happineſs, but to be ſuch as we can wel 


. 
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ſpare, \ without a any conſiderable 52 8 


ſelves or to thoſe, whom we are bound in duty to take 


care of, and to provide for; benevolence would perſuade 


us to ſacrifice it to mutual peace, to part with i it rather 


than to engage in any contention about it. But if we 
are in danger of being plundered « of all, that we are 


worth, or of loſing what is neceſſary to our own hap- 
pineſs, and to the proper diſcharge of that duty, which 
we owe to our relations and dependents; benevolence, 
which not only teaches us to ſhew our firſt kindneſſes 
to them, who have deſerved the beſt of us, but which 
requires no more of us towards-any one_than to love 


him, as well as we love ourſelves, would not oblige 


us to part with it. 5 

We find, that even the goſpel, en.) it commands 
us not to reſiſt injuries, has explaned this precept in 
ſuch a manner, as to ſhew, that we are to underſtand 
it of lefſer injuries only. If any man will ſue thee 
at the law, and take thy coat from thee, let him have 
thy cloke alſo.” Though the precept, not to reſiſt in- 


97 is delivered in general words, the inſtance made 


uſe of to explane it is an evidence, that he, who gave 
it, did not deſign to extend it to all inſtances of pro- 
perty. If he had illuſtrated his meaning by inſtances of 
the higheſt injuries, we might have been ſure, that the 
precept included all leſſer injuries: but as he choſe to 
illuſtrate it by an example of a ſlight loſs, there is by 
no means the ſame ground for concluding, that he 


| deligned to include all greater loſſes. 


One thing howeyer benevolence ſeems ſtrongly to 
recommend to us, which is to give the robber as good 
Notice, as We can, and as the diſturbance, into which 
be throws us, will permit us to give him, that we are 
determined to defend our property by all ſuch means, 


| A224 as 
Mat. V. 40. | 


we have done 
"the fault will be en- 


3 | bee ae af his violence, _ 

*y Lye} rty of defence, which we 
© explaning, i is greatly @bridged, where the partys con- 
cerned are members of me civil ſociety. But! 
| ſhall defer conlidering i in 1 what manner it is abridged, 
till I come to ſpcak ; my the nature of civil 4 
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J. Damage and fault, what they mean. II. Right to re- 
paration, whence it ariſes. III. Inperfelt right, no 

| foundation ſor demanding reparation. IV. Perfett and 
imper felt rights are ſometimes confounded. V. Some 
rules to be obſerved in eſtimating damages. VI. Acceſ- | 


ſaries to an injury obliged ta make reparation. VII. Da- 
mages how to be demanded from a number of principals. 
VIII. Reparation due for the conſequences of an unlaw- 
ful af. IX. Reparations for unjuſt death... X. For 
maiming, <wounding, beating, unjuſt impriſoument- 
XI. For adultery, or for debauching a woman. XII. For 
met. XIII. For ſlander. XIV. * due, 
where there is no malice. 


L; W <injury, after it is committed, rena 1 

right i in them, who have ſuffered any — 

by it, to demand reparation of ſuch damage, from the mean. 

authors of the injury; and it nnn 9 

of inflicting puniſhment. 

r every lads on diminu- 

tion of what is a mans own occaſioned by the fault of 

another. And by « inult-we vaderſiand mee. 

ful action or omiſſion, 

It is proper to obſerve here, that though every un- 

lawful act or neglect is a fault; yet every ſuch act or 

neglect does not lay the perſon, who is in fault, under 

an obligation to make reparation: no ſuch obligation 

u produced, unleſs the fault occaſions ſome damage, 

r is, ualſs ie occaſions fome loſs or diminution of 
what 

tGrotius ut ſup. PII. : Gro Lib. II. Cap. XVII. II. 
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what ſome other perfor has 3 a fri aht to, A man 
chargeable with à fault, that is, he 18 ch argeable with 
behaving unlawfully, whenever he does not comply 


© with the law! But in many inſtances he may behave 


unlawfully, and yet be under no obligation to make 


1 reparation to any one. All actions or omiſſions, which 


Ts OP 
= 38. 


are contrary to the ſeveral duties included in the gene- 
ral virtue of benevolence, are faults; but ſuch fauls 
as theſe « give no perſon. any right to anch reparation, 
The notion of reparation is unintelligible, where no 
damage has been done: and whatever want of benevo- 
lence there may be, in not giving to a man what he 
had teaſon to expect, or what he had an imperfet 
right to; "there can be no damage in it: becauſe 
damage is vine 10 8 or diminution of what i is frrigth 
and properly his own.” 

It is to be obſerved farther, that the defini ition of 
damage extends the notion of it beyond a mans goods, 
His life, his umbs, his liberty, an exemption from 


pain, his character or reputation, are all of them hi 


own, in a ſtrict and proper ſenſe: fo that the loſs or 
diminution' of any of them gives him a right to de- 
mund reparation from thoſe, by whoſe fault they have 


been loſt or diminiſhed. Nor is the notion of damage 


confined to the loſs or diminution of ſuch things, as ar 
a mans on by tlie immediate gift of nature, or by 
ſuch a general compact of all mankind, as that is, 
which introduced property. It is a damage to bim, 
if he ſuffers any loſs or diminution of ſuch things, 
whether corporeal or incorporeal, as any particular 
compact or any poſitive laws may have made his om. 
Thus a ſervant by withholding' the ſervice, which his 


;* | bargain has given his maſter a right to, does damage w 


"M8 maſter. And a . by neglecting to a 1 


\ 
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care of the affairs of his ward, as either the a he 
truſt, which he Has np 125 Rn . 1 
country oblige him to, does da to ward. 
* AR Tat of. nature eee hurt any man, Right to 
it cannot allow any ad of ours, whereby another is 156, 1 
hurt, to ſtand good, or to obtain any effect. But the whenes it 
law, if it does not allow ſuch act to ſtand good, or to 
obtain any effect, muſt, after we have done it, requite | = 
us to undo it again. The only way of undoing it 
again, or of preventing the effect of it, that is, the 
only way of ſatisfying the law, is.to make amends for 
| what any perſon, has ſuffered, Who was hurt by it, or 
| to make reparation for.the damag Which ſuch per- 
| fon has ſuſtained, The ſame law therefore, which 
guards a man from being hurt, by requiring others 
not to hurt him, gives him a demand upon chem, when - 
they have done him any hurt, to undo It again, or 
gives him a right to demand reparation of damages. 
If ſuch reparation is refuſed, the law, which gives 
him a right to it, allows him to ſupport this right by 
all ſuch means, as are neceſſary for that purpoſe: becauſe 
a right, which he is not at liberty to enforce and bring 
into execution, is in effect no right at all. He therefore, 
| who has ſuffered any damage by the fault of another, 
may, conſiſtently with the law of nature, by the uſe of 
his ſtrength, that is, by force, endeavour to obtain ſatis- 
faction by making repriſals upon the perſon, who has 
done the damage, to the value of what he has loſt. 
We have already ſeen by what means and upon 
what account the property in ſuch things, as are ſo 
ken in repriſal, will be transferred from their former 
owner to the perſon, who takes them. 
Ill * An imperfect right, as was juſt now obſerved, Im 
can be no foundation of a claim. to * 2 — 
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cannot properly be ſaid to ſuffer damage'i in whati is not 
our own: however reaſonable our expectations of te. 
Ceiving a thing or a ſervice may be; rhe moſt we can 
_ fay, where they are refuſed us, provided" they were 
matter of favour and were not” due to us in ſtrick 


juſtice, is, that we are hardly or unkindly uſed, | 


Indeed in common language, 4 man, who is very 
hardly or very unkindly uſed; who meets with no 
reward or encouragement of his merit from ſuch, 
as ' ought to reward or encourage him; who is not 
relieved in his diſtreſs by ſuch, as ought to relieve 
bim; is ſaid to be injured, or not to have Juſtice 
done him. We ſometimes go farther, and ſay, that 
his merit or his ſufferings give him a claim to ſuch or 


uch inſtances of encouragement and aſſiſtance. But 


when we make uſe of thele or the like expreſſions, . 
on occaſions of this fort; the words, injury, or 

juſtice, or claim, muſt not be underſtood in their ſtrict 
and proper ſenſe, - Nothing is due to a man in ſtrict 
juſtice, he has no ſtrict and proper claim to any thing, 
but what is his own : and whatever pretenſions either 
his cherit, or his ſufferings, may give him to the favour 


and affiſtance of others; however others may tranſgre(s 
. their duty by not ſhewing him ſuch favour, or by not 


giving him ſuch aſſiſtance; thoſe pretenſions on his 
part amount only to a reaſonable expectation, tharthey 
ſhould give him ſomething, which is not ſtrictly his 
own, till they do give him it: and conſequently the 
negle& or omiſſion on their part cannot in 22 285 


perfect of ſpeaking be called an injury. 


and im- 
perfect 


rights are 


, Fonds, attend. carefully to the matter in diſpute: becauſe be 


IV. But in many queſtions, colicarolti * a m 
kg ſuffered, whether it gives him a demand for e- 


paration of damages or not; it will be neceſſary do 
my 


==, 2, 2 11 C 2 
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may, in many inſtances, appear to have OE been diſ- 
appointed, in what he had no more than an imperfect. 


15 to, when in fact he has been deprived of what a 


was properly his own, and has ſuffered a real i injury. 
If we would not be miſled in queſtions of this bort. 


ve mult diſtinguiſh between a right to a thing or a 
ſervices, and a n to aſk for, or to be e of re- 


„ 


vould be done uss if, upon our e we ſhould 


meet with a refuſal; though it might be ever ſa reaſon- 


able on our part to expect; and though they 'wight, | 


not diſcharge their duty, as they oughc to do, by not 


granting us, what we aſk for. But in the mean time 
the latter right, the right to aſk. for ſuch favour, or to 


be capable of receiving it, may be a perfect one; .o 
that whoever unjuſtly hinders us from aſking, or rell 
ders us incapable of receiving. does us ſuch a damage, 
3 would entitle us to reparation. If I am ever ſo er 
qualifyed for any particular office or employment, 21 

my competitor is ever ſo far inferiour to me in the | nE- 
ceſſary qualifications; yet if the perſon, who has the 
Cilpolal of ſuch office, may give it to whom he pleaſes; 

it is in ſome ſort matter of favour, that he ſhould give 
i to me: and if he was to give it to my competitor, I 
could only complain of being unkindly uſed, or un- 


firly rejected; L ſhould. have ſuffered. no ſuch injury, 
& would entitle me to reparation. But ſuppoſe, that, 
either by force or by fraud I had been hindered from. 


applying for this favour: they, who hindered me, 


would have done me an injury properly fo called: m | 


liberty of pfying, or not, was r my own; and 


they, 


30 


382 Ur AE of It, 
they, who have urjuſtiy taken it from me, or pre- 
vented me from uſing it, have done me damage. lo. 
deed in eſtimating this damage, 1 could not rate it at 
the full value of the favour, which T: "might have 
4 aſked for, if they had not prevented me: becauſe, if I 
= had aſked for it, 1 might poſſibly have been refuſed, 
i What T have loſt therefore by their injuſtice is not the 
favour itſelf, but the chance, which I had for obtain- 
ing it: and the damages, which I have ſuſtained, areto 
be rated according to the value of that chance. It may 
de matter of favour, that a verfor Mould leave me a 
legacy: and however reaſonable it might be in me to 
expett it, and however unkind or even ungrateful j in 
him to diſappoint my expectations; yet the difappoint- 
ment would be no damage. But if unjuſt force or fraud 
is made uſe of by any one elſe, to prevent him from 
doing it; he who thus prevents him, does mean injury: 
the capacity of receiving this favour was my own z and 
to take it from me, by unjuſt force or fraud, is properly 
a damage, and reparation is to be made for it. In ſome 
inſtances more perſons than one may ſuffer by the 
fame act; and though it may in reſpe& of ſome of 
- them beonly a hardſhip, yet in reſpect of the reſt it 
may be a real injury. If I have the care of a minors 
* eſtate as his guardian, and unkindly or unreaſonably 
remove the ſteward of that eſtate, who had deſerved 
well of me in all reſpects, and was particularly well 
fitted for his employment,” in order to put in ſome 
other perſon; this would be no injury to the ſteward 
ſo removed, nor would it entitle him to damages: be- 
cauſe-as the giving him this office at firſt was matter 
of favour, ſo it is matter of favour likewiſe to con- 
tinue him in it. But if by this act of mine the ward 
is a loſer; ſuch loſs is properly an injury to him: and 
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i 1 did it knowingly, he would have a natural claim 


ſuſtained, where ſuch things, as he has a petfect right 
to, are unjuſtly taken from him, or withholden, vr in- 


4 


| to be deprived of them, as it is to be deprived of the 
thing itſelf. But it is to be conſidered, whether he 


of collecting or receiving them; and when the labour 


mainder is all, that he has loſt, and conſequently is all, 
that he has any right to demand. fi 


— 


4 ration for the profits ariſing from a thing, where the 
; ling itſelf is reſtored, a deduction ought to be made 
1 for any improvements, which it has received, whilſt 


t was withholden from the owner. But certainly in the 


tans it from the true owner, they muſt be under- 
lod to be made againſt the conſent of ſuch owner: 
brit is againſt his conſent, that the other has the 
Wing in his poſſeſſion, and has an opportunity of im- 


L Cf * 7 


to reparation for the damages, that he ſuffers by it. 


tercepted; we are to conſider not only the value of s da- 
the thing itſelf, but the value likewiſe of the fruits or 
profits, that might have ariſen from it. He, who is the 
owner of the thing, is likewiſe the owner of ſuch 
fruits or profits. So that it is as properly a damage 


could have received theſe profits without any labour or 
expence : becauſe if he could not, then in ſettling the 
damage, for which reparation is to be made, the pro- 
fits are not to be rated at the full worth of them; but 
an allowance is to be made for the labour or expence 


and expence is deducted from their full worth, the re- 


Grotius, in eſtimating theſe damages, makes another 
alowance, which does not appear to have any rea- 
ſonable foundation. He thinks, that in making repa - 


| le of diſhoneſt poſſeſſion, whatever improvements 
tte poſſeſſor makes in a thing, whilſt he unjuſtly de- 


proving 


Some 
rules to be 
obſerved 
in eſtima- 


mages. 


injury 


obliged to under an obligation with him of making good the 


make re- 


paration. 


ve are to eſtimate ſomething more than the preſent 
advantage, which he has loſt: for the hope or ex. | 


_ pectation of future advantage is worth ſomething: and 


tions. And in proportion as theſe accidents are greater, 


1 general, the longer time there is to paſs, before the ex- 
accidents to prevent its being obtained. And for this 


Acceſſv- VI. Beſides the perſon, who immediately does th 


| ries to an 
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proving it: and-it would be an injury to force him to 
pay or to allow for what was done againſt his conſent, - 

EIn rating the damage, which a man has ſuſtained, 


if ſuch hope or expectation is cut off by the injury, 
the value of it is to be allowed him. We muſt hoy- 
ever, in eſtimating this hope, be careful not toeftimate 
it, as if the advantage had been in actual poſſeſſion: | 
proper deductions are to be made for the accidents, 

which might have happened to diſappoint his expecta- 


or more in number, or more likely to happen, a greater 
abatement is to be made in conſideration of them. In 


pected advantage can ariſe, the more room there is for | 


reaſon, other circumſtances being equal, the more re- 
mote a mans hope. is, the leſs it is worth. Thus in 
general, all other circumſtances being the ſame, a feld 
of corn, when it is. deſtroyed in the blade, is wort 
leſs, than if it had been in the ear. 7 


injury, others may be ſo far concerned in it, as to be 


damages ariſing from it. 

As far as we concur in what another man does, ſo fir 
the act is our own; and the effects of it are chargeable 
upon us, as well as upon him ; if he is conſidered 3 
the principal party, we by our concurrence make out 
ſelves acceſſories in the injury. _ 

We may make ourſelves * to what anotbe! 
man does two ways, anne 

omi 


Got. ibid. FV. » Grot, ibid. 9 VI. VII. VIIL K. 


K 2 * " 
15 E 9 2 9 
5 4 i r * 


T PR. 2 * ad r 4 1 
ods od FR o f . ͤ , ͤ 1 
7 n > x LEE N N 2 , 
: 9 * * 4 * % 
] pb ITY STATE 7 * 
18 5 "> 4 
4 N Lo * «i z 
, 46.7 il * * 
Y 
. * Se 


* 


8 XVI. NA ＋ U R ay L A Y W. 38988 
omiſſions: and i in either of theſe-ways we may be a ace 
cefſories in a higher or a lower degree. 5 
They, who have authority over him, that does the 
injury, and command the doing it; they, who give 
their conſent, when the injury could not have been 
done without fuch conſent ; they, who aſſiſt the prin- 
cipal party in doing it; or they; who protect and 
ſcreen him aftet it is over, are any of them acceſſories | 
to the injury in a higher degree, and make themſelves 5 
| ſo by their acts. 
They, who were obliged in jultice to make uſe of 
their authority in forbidding the injury, and have not 
forbidden it; they, who were obliged in juſtice to aſſiſt 
| him, who has ſuffered the injury, and have not aſſiſt- 
ed him; are acceſſories likewiſe in a higher degree, and 
make themſelves ſo by their omiſſions, 
| Acceſſories in a lower degree ate ſuch, as adviſe the 
injury, or commend and encourage him, who does it. 
| Theſe become acceſſories by their acts. 
| © Such likewiſe are acceſſories in a lower degree, as 
do not diſſuade the commiſſion of the injury, when 
they ought to diſſuade it, or do not diſcover it, when 
they ought to diſcover it: Theſe become acceſſories 
by their omiſſions; 
Any of theſe, as far as they contribute 8 tho 
fact, by which the damage is done, are obliged to 
make reparation for it: becauſe fo far the fact is their 
own, and the damage ariſes from them. 
VII. i A number of men may ſo concur in doing Damages 
damage, as to be all of them principals. In this caſe Dom to be 


demand- 


if the act is ſuch an one, as ariſes from each of them OT 
lone, though they happened to be all together, when 5 pals. 
it way done, and all contributed towards the doing it; 


Bb that 
Orot ibid. 9 xl. 1 


they are obliged all and each of them to make it good, ed from a | 


c or 
that is, if the damage, which they have all done by a 
Joynt act, would have been the ſame, though only one 


of them had been concerned in it. But if in the whole 


damage, which is done by them all, only one part 
aroſe from one of them, and another part from another 
of them; then each of them is obliged for no more 
than his own ſhare of the damage: becauſe the tell 


of i it did not ariſe from him. 


We may explane this rule farther by Giſtinguiſking 
between indiviſible and diviſible acts. Thoſe are called 
indiviſible acts, in which many perſons may concur; 
but the whole a& would have been the lame, though 
only one of them had been concerned in it. Thus ifa 
number of people joyn in ſetting fire to a mans ſtacks 
of corn, or in cutting a bank to o drown his lands, the 
whole damage ariſes indeed from their joynt act; 
but the ſingle act of each of them would have pro- 
duced the fame damage. The perſon therefore, who 
has been injured, has a demand for the whole damage 


upon each of them: becauſe the whole would hare 


been produced by the fame act of each: and he has a 
demand for no more than the whole upon all of them 
together, So that if all of them can be come at, they 
are obliged to joyn in making reparation : : or if only 
one of them can be come at, he alone i is to make the 
whole reparation, 

Where the act is a Jivifihle o one, that is, where paſt 
of the damage is done by one of the perſons concerned, 
and part by another; ſo that the part, which was done 
by the one, can be diſtinguiſhed from the part, which 
was done by the other, and withour the concurrence 
of them all the loſs would not have been the ſame; in 


this caſe all of them together are obliged to make good 
the whole damage; but each of them alone, 
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as 2 principal, is not obliged to make good more of it, 
than what aroſe from himſelf. If a man is attacked 


upon the road, and one perſon wounds him, whilſt an- 


other kills his horſe ; the whole damage ariſes from 


both of them together, but not from each of them 


alone: each therefore, as a principal, is not obliged to 


make good more of the damage, than what aroſe from 


his ſhare in the act. 
VIII. k Not only the damages, which a man ſuſtains 
from an unlawful act, are chargeable upon them, who 


do the act; but thoſe damages are likewiſe to be quencesof | 


made amends for, which are the conſequences of ſuch 


act; though perhaps theſe conſequential damages might 
not originally have been intended. If it was otherwiſe; 


if he, who does an unlawful a&, was not accountable 
for all the harm, which ariſes from it either imme- 
diately or in conſequence; the whole obligation to re- 


paration might in moſt inſtances be ſet aſide, upon a 
|  Pretence, that what the author of the damage original- 
) intended was little or no harm to the ſufferer, and 


that all the reſt aroſe merely from accident. A man ſets 
fire to a tree or to a ſtack of ſtraw, and in the event a 


houſe is burnt : if he was not accountable for this con- 


ſequence of his act, as well as for the act itſelf, he might 
eaſily pretend, that he did not deſign to do this harm, 


even though he did defign it: and thus, for want of 


being able to diſprove the truth of this excuſe, the ſuf- 
ferer might loſe reparation for ſuch loſes, as the incen- 
diary did really intend. His intention ought therefore 
to be judged of by what appears: and by this rule of 
Judging, there will be reaſon to conclude, that ſuch 
conſequences of his a&, as might have been foreſcen, 
and ought to have been guarded againſt, were in his 
intention, as well as the act itſelf, 


® Grotivs ibid, f XII. 


on due ſor 
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the conſe- 
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ful acer. 


” 
— 


- 


2388 | Wenn Sant” er 5 . 
tht we are obliged to prevent, is juſtiy = mers oy. : 
on us, if we do not prevent it. We are obliged to pre- 
vent all the harm, that ariſes in conſequence from an 
unlawful action; becauſe we are obliged not to do the 
action itſelf. Upon this account therefore all the harm; 
that ariſes from ſuch an action, though by conſequences, 
which we did not directly intend, is chargeable upon 
us; and the reparation to be made for ſuch mann! is to 

4 I | be mall by us, who do the action. 

1 | Reparati- | IX. 'Grotius has applyed theſe general rules con- 

jut death. cerning reparation to ſeveral particular inſtances. He, 

| who kills another unlawfully, is obliged to defray 
ſuch expences, as the perſon killed may have been 
at in erideavouring to have his wounds cured. He 
is obliged likewiſe to make amends to thoſe; who 
had a right to be maintained by the deceaſed; ſuch 
as his wife, his children, or his parents; according to 
the value of what they might have expected to receive 
from him, conſidering his age, his _— or his 
47 | 
It may perhaps be queſtioned, aka: they had a 
ſtrict right to ſuch maintenance or other benefits, as 
they might have received from the deceaſed: and if 
they had not; it may be aſked, what reſtitution can be 
due for the loſs of that maintenance or of thoſe other 
benefits? But to this we anſwer, that however they 
might have been diſappointed in their expectation, yet 
the expectation itſelf was their owny and it is real 
injury to take it from them. All therefore, which can 
be proved from this objection, is no more than ve 
Allow, that the reparation is to be eſtimated,” not ac- 
cording to the worth of 010 nnen of their 
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other probable benefits, but according 10 the n 1 
of their expectation. 3 
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.. Grotius here diſtinguiſhes FR: Sao, — murder of a 
free man and the murder of a ſlave: the life of the 
former cannot, he ſays, be reckoned. in ſettling the da- 


mage done by his death; becauſe no perſon has any 


claim to it, beſides himſelf; but the life of the latter is 
to be reckoned ; becauſe, if the ſlave had been alive, 
the maſter might haye ſold him; and conſequently his 
life itſelf is of value to the maſter, But if we obſerve, 
that. the life of the ſlave can no otherwiſe be looked 
upon as the maſters property, than as he had an in- 


tereſt in it, we ſhall find that there is no occaſion. for {21h fy 


this diſtinction: ſince as far as the relations of a free 
man had an intereſt in his life, the perſon, who mur- 
dered him, is obliged to make them reparation, So 
that in either caſe, in ſettling the damage, the life of 

the deceaſed is eſtimated according to the intereſt, 
which choſe, who ſurvive him, might have in it. 


X ®He, who has maimed another, does not make Repara- 


him full reparation for the damage ſuſtained; unleſs he 


maimed, Our author indeed adds, that if the perſon 
maimed is a ſlave, amends is to be made to the maſter | 
for any ſcar or blemiſh, which will make. the ſlave 
worth leſs, when fold; but that in eſtimating the 
damage done to a free man, no regard is to be had to 


ſuch blemiſh. Grotius ſhould here have taken another 


B b 3 Par- 
* Grotius ibid, V. | | 


maiming, 
pays for the cure, and gives him, beſides ſuch payment, wound- 


the value of what he has loſt by being rendered/incapa- in ing 

ble to earn ſo. much by his labour, as he atheryile j ju im- | 

might have earned, if he had not been maimed. But Priſon- 

| theſe particulars, which are all that Grotjus mentions, 
do not include the whole of the damage. He ought 

fruher to pay for the loſs of the perſqns time, whom he 


ment. 
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particular into the account, which would have fer him 
right in this reſpect, by ſhewing him, that ſatisfaction 
is to be made to a free man, as well as to the owner 
of a ſlave, for any ſcar or blemiſh ariſing from their 
being maimed. The perſon, who is maimed, has a 
right to freedom from cauſeleſs pain; and he, who has 
hurt him, has injured him in this right. He may 
therefore demand ſmart- money, or ſome conſideration 
in amends for the pain, which he has unjuſtly ſuffered. 
Now under this head we may fairly include any ble- 
miſh, which remains, after the firſt ſmart or pain is 
over : for as far as the injured perſon had a right to be 
free from ſuch blemiſhes, or from the uneafineſs, which 
any deformity will occaſion to him, he has a right to 
be paid for having them brought upon him. If the 
perſon, who has been ill treated, ſhould eſcape without 
Joſing his limbs or the uſe of them; yet, if he has been 
wounded, the expence of cure, the loſs of time, the 
pain, which he has felt, are all of them damages, for 
which reparation is due. Or if he has been only beaten, 
To that there has been no expence of cure, and no lofs 
of time, he has flill a demand of ſmart-money, or of 
ſatisfaction for the pain that he has felt. 
What has been ſaid concerning maiming, wounds, 
or blows will be ſufficient to ſhew what ſort of amends 
is due to a man, who has been deprived of his liberty 
by unjuſt impriſonment. His loſs of time is one arti 
dle in the account, but it is not the only one; the mere 
uneaſineſs of ſuch a ſituation, under which we may 
include the diſgrace attending it, is a damage to him. 


i e e XI. »Grotius in the caſe of adultery takes notice of 
| art of no other reparation, except that of indemnifying the 
* de. injured huſband from maintaining the ſpurious off- | 

 Bauching ſpring, and that of ſecuring the legitimate _ 


$ womans 
® Grotius ibid. g XV. 
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againſt the loſs, which they would ſuſtain, if the others 
were to ſhare with them in the poſſeſſions of the fa- 
mily. But certainly neither of theſe particulars can be 
looked upon as reparation for the damages, which the 
adulterer has done: they are rather cautions againſt 
any future damage, which might ariſe in conſequence. 
The adulterer has deprived the huſband of his wifes 
affections, has diſturbed the peace and order of his fa- 
mily, and has brought diſgrace and infamy upon it. 
Theſe are the articles to be eſtimated in determining 


have been done Already. 

If a woman is debauched, ſays © our author, ether 
by force or by fraud; he, who has ſo debauched her, is 
obliged to make amends for the advantage, which ſhe 
might otherwiſe have made by ſome future m 


man debauched her under a promiſe of marriage, he 
is obliged to make his promiſe good. But this obli- 
| gation, one would think, ariſes rather from the pro- 
miſe itſelf, than from the image ions. He could not 
indeed object her want of chaſtity, as a ſufficient reaſun 
to releaſe him from his promiſe: becauſe, às her want 
of chaſtity has been owing to his own act, he cannot 
make uſe of this pretence to her diſadvantage, unleſs 
he pays her, not only for having hurt her proſpect of 
marriage in general, but likewiſe for her os in "oe 
marrying him in particular, _ 
XII. A thief or robber is obliged + to nic whar” ® 
he has ſtolen, or an equivalent for it, with all its pro- theft. 
fits, and a compenſation for the loſs, which followed, 


what reparation is to be made for the damages, en js 


if he had not hurt her character. He adds, that if the 


tion ny ws 


| orthegain, which ceaſed to the owner, for want of poſ= id 


ſeſſion. In eſtimating the value of the thing and of the 
Frets, 'Grotics lays'it down for's ralsy that hs 0 
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7 to be rated neither at the higheſt, nor at the loweſt, but 
at the middle price. However he gives no reaſon, and 
it will be difficult to find any reaſon, why ſuch a degree 
of favour ſhould. be ſhewn to a man, who has been 
guilty of theft. | 
Repara- XIII. »A man may be injured in his Sg not 
fander only by death, impriſonment; maiming, wounds, or 
| blows, but by ſcandal or defamation, which deprive 
him of his reputation and caſts a blemiſh upon his cha- 
racter. Theſe damages are repared by aſking pardon, 
by a public acknowledgment of his innocence, and by 
ſuch payments as will make him amends for the lob, 
that he has fuſtained by any falſe aſperſions. 
| Repara- XIV. The obligation, to make reparation for da- 
tion due, mages done by our means, is not confined to thoſe actions 
where 
there is no Only, which are criminal enough to ſubject us to pu- 
malice, niſhment, Though there is no degree of malice in an 
action, by which another is injured, yet it may ariſe 
from ſome faulty neglect or imprudence in him, who 
does it, or js the occaſion of its being done: and when 
any perſon has ſuffered damage, for want of his taking 
ſuch, care, as he ought to have taken; the ſame lay, 
which obliged him, as far as he was able, to avoid do- 
ing harm to any man, cannot but oblige him, when 
he has neglected this duty, to undo, as well as he 
can, what harm he has been the occaſion of; that is, 
to make amends for the damage, which another has 
ſuſtained through his neglect, 
_ = Thoſe faults, which conſiſt in neglect, are 4 
divided into three degrees; a great fault, which is 
ſuch a neglect, as all men may well be ſuppoſed, and 
Pught to guard againſt; a ſmall fault, which is fuch 3 
neglect, as diſcrete and diligent men are not uſually 


pullty of; and the ſmalleſt fault, which 1 is ſuch a 18. 
ccd, 
3 Grotius ibid. G XXII. 
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ect, as the moſt exact and "moſt prudent take"care 


to avoid, | 


Indeed in many inſtances of groſs faults," it is ſo 


difficult to diſtinguiſh between a mere neglect and a 
malicious deſign, that, beſides the demand of repara- 
tion for damages done, ſome puniſhment may rea- 
ſonably be inflicted upon the perſon fo offending. * © 

Sometimes, and eſpecially in what may ſeem faults 


of the lower degrees, the damage, which ariſes from our 
ſuppoſed neglect, will be found upon enquiry to have 


been rather owing to the neglect of the perſon, who ſuf 
fers it; and then we are not only clear from all guilt, 
that may ſubject us to puniſhment, but from all blame, 
that might oblige us to make reparation. | 9 
Aman profeſſes ſome art or calling, in which he is not 
completely ſkilful, and through his want of ſkill, they, 
that employ him ſuffer damage; or, ſuppoſing him to 
underſtand his buſineſs, they, that employ him, may 


ſuffer the like damage, through ſome groſs neglect of 


his: in eithercaſe he is obliged to make reparation. This 
is the caſe, when a phyſician deſtroys his patient by 
adminiſtering improper medicines through ignorance, 


or ſuffers him to periſh by negle& and deſertion. 


Such faults as theſe are of the groſſer ſort, and approach 
ſo near to ill deſign, as not eaſily to be diſtinguiſhed 
from it. *If others ſuffer by us, whilſt we are engaged 
in any ſport or diverſion, as if a man was to be killed 


or maimed by our diſcharging a gun; notwithſtanding - 
we had no deſign of doing hurt to any one, and can 


make this appear, yet we are bound to make repara- 
tion: becauſe we ought to have been *ſo careful, in 
following our own amuſement, as to prevent any 


damage, that might happen to others, from what is 


merely matter of pleaſure to us. If a ſoldier is exer- 


1 Puffendorff, B. III. C. I. g VII. 


ciſing 
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Fre e . 
ciſing himſelf in an improper place, and does any hurt 
with his arms, it is his fault, and he muſt repare the 
damage. It would have been otherwiſe, if he had been 
in the place appointed for this purpoſe ; becauſe then 
what hurt was done by him would have been owing 
to their fault, who knowingly or negligently came in 
his way. A feller of wood kills a man, who is paſſing 
upon a road or near a town, with the limb of a tree, 
which he is cutting down, without giving notice, that 
it was falling: this is his neglect, and reparation is due 
from him. But if he did give notice, and the perſon, 
upon whom the limb of the tree fell, neglected to get 
out of the way, he is not chargeable with the damage 
done. Nor could he have been chargeable with it, 
even-though he had given no notice, if he had been 
felling wood at a diſtance from the road or in the 
middle of the field: becauſe the other perſon would 
have been in fault for having been there. The damage, 
which a mans ſervants do, is in many inſtances charge- 
able upon himſelf: becauſe he ought to take care, that 
they ſhould behave. better. If a traveller loſes goods 
in an inn, where he lodges; the maſter of the houſe 
ought to repare the loſs : becauſe a diſcrete and diligent 
man would take care to provide himſelf with honelt 
ſervants, and would prevent whatever was under his 
charge from being ſtolen. If the traveller had locked 
up his goods in his own apartment; there would not 
be the ſame reaſon for charging the loſs of them upon 
the maſter of the houſe : becauſe the traveller has then 
taken the care and ſecurity of them upon himſelf; and 
if they are loſt, it is but reaſonable to conſider them 
as loſt through his own negle& : eſpecially as ther 
would otherwiſe be room for colluſion between him and 
others, who might take them away with his ** 
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When any thing, which is thrown out from a window, 
does any damage to perſons. paſſing by in the ftreet ; 
the maſter of the houſe, from whence it is thrown, 


S is chargeable with it: he is certainly in fault, if he 
| threw it out himſelf: and he is in ſome fault, though 


ſome one elſe threw it out: becauſe he ought to take 
better care of the behaviour of his family. The damage, 


which a mans beaſts do, may reaſonably be looked 

upon as done by himſelf : becauſe it is his buſineſs to 
take care, that they ſhall be kept in good order. In- 
deed if they were put into their proper place, and 
have gotten into the grounds of another man, becauſe 


this other does not keep up his fences ; the damage is 
done through the neglect of the owner of the grounds, 


and not through the neglect of the owner of the cattle. 
In like manner if a man was paſſing through grounds, 


where there was no common path or way, and where 
he had no buſineſs, and ſhould be wounded or maim- 
ed by a horſe or an ox, which were in the paſture of 
their owner; the fault is in the perſon fo _y ow 
n not to have been there. 
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15 of Puniſhment... 


I. Puniſhment what. II. Juſtice of puniſhment depends 
upon the ends of it. III. What theſe ends are. 1V.Ti 
juſtice of puniſhment explaned. V. Extraordinary tor- 
tures in capital puniſhments unjuſt. VI. Obligation 
ariſi ing from à crime what. VII. The juſtice of puniſh- 
ment is negative. VIIL Who may puniſh in a flate of 
natural liberty. IX. What crimes puniſhable by man is 
ie liberty of Hature. X. What guilt is, XI. How 
guilt is eſtimated. XII. Meaſure of puniſhment hou 
4, adjuſted, XIII. Mercy or clemency how exerciſe 
XIV. How the goods of a criminal are affetitd h 
puniſiment. XV. Acceſſaries to @ crime puniſhablt, 
XVI. Thoſe, who have no ſhare in a crime, not puniſh 
cable. XVII. Obligation ta puniſhment does not deſcend 
from the anceſtor fo dhe bin + 


1 rung. 1 A Crime, as it does damage, obliges the ef 
i Nos 4 to make reparation ; and as it ſhews a diſpoli- 
3 3 ficion to do harm, it makes him liable to be puniſhed, 
=_— *© By puniſhment we underſtand ſome evil of ſuffer- 
= ing, which i is inflicted upon account of ſome evil of 
doing. It is ſome pain or uneaſineſs, ſome loſs or 
harm, which he, who has deſignedly occaſioned any 
pain or uneaſineſs, any loſs or harm ta others, is 
to inn 

II. Grotius lays it down as a felf- evident pig 


2 
9 
* 


| . 
ends 2 difficulties relating to —— would be removel 


b rot. L. II. | ON XX, 9 I. Ibid. 


C. XVIII. 'N AT UR AL 'LAW. 
1 would be ridiculous to enquire, why it it is juſt to 
puniſh a criminal; if the juſtice of making a man 
ſuffer harm, who had done harm, was ſelf- evident. 


his own mind, that this principle will entirely juſtify 
us in puniſhing criminals. The moſt; that he thinks 
can be proved from it, is, that no injury is done to a 
criminal by puniſhing him: but yet, he ſays, it does 
not follow from hence, chat criminak are 0 be 
puniſhed. 
It is not very eaſy here to dee his W 

If by ſaying it does not follow from this princi iple, that 
criminals are to be puniſhed, he means, it does not 


* * 


ment upon criminals z this is very certain. But his en- 
quiries concerning puniſhment might, notwithſtanding 


the principle had been ſelf-evidently true: it may not 
perhaps be ſufficient to prove, that infliting puniſh- 


ſame defect, if it is a defect, in all other principles Nei- 
ther the ſuppoſed ſelf· evidence of its being lawful to 
make them ſuffer evil, who have done evil, nor any 


are naturally obliged i in duty to puniſh a criminal. But 
if, when he ſays, it is no conſequence of his principle, 
that crimials are to be puniſhed, he means, that not- 
vithſtanding there is no injury in making thoſe ſuffer 


11. . . 


they may be puniſhed, conſiſtently with the law 


Kress 


be conſiſtent with he law of nature to-puniſh- them. 
| To 
t Grot, ibid, cv. 


t He does not ſeem however to be quite ſatisfyed in 


follow, that we are obliged in duty to inflict puniſh- 
this difficulty, have ſtopped at this firſt principle, if 


ment is a duty: but let him carry his enquiries as far as 
he will into the ends of puniſhment, he will ſtill find the 


of the ends propoſed i in puniſhing will prove that we 


evil, who have done evil, it is no conſequence, that 


of nature; he planely contradicts himſelf : if there is 
no injury in puniſhing criminals, it muſt undoubtedly | 
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to mean, that though the puniſhment of a criminal is 


wich the duties of humanity, All cauſeleſs harm or 


Fs puniſhment is not intended in its own nature to obtain 
ſome uſeful end; I ſee not how we ſhall be able to 


ſider the ends, which are propoſed by it: ſince the 
principle, which Grotius lays down as a ſelf-evident 
one, cannot be ſhewn to be true, without having te- 


The ende III. Our author takes notice of three ends, which 


what they ment; firſt, the benefit of the criminal himſelf; f: 
are. condly, the benefit of the perſon, who has ſuffered bj 
the crime; andthirdlythe benefit of mankind in gener 


ſingle end of preventing the criminal from 
again: for by this means the benefit either of de 
injured perſon, or of the reſt of mankind, is . 


INSTITUT ES OF . 
To reconcile him with himſelf, we muſt ſuppoſe him 


ſelf-evidently conſiſtent with the law of juſtice, yet 
we ought to enquire farther, whether the law of bene. 
volence or humanity does not forbid it: becauſe a 
ſome pain or loſs is contained in the nation of puniſt- 
ment; ſuch pain or loſs would be a ſufficient reaſon 
againſt inflicting it; if no advantage aroſe from it, or 
no beneficial purpoſes were anſwered by it. 

But then theſe beneficial purpoſes are as neceſſary to 
be taken into the account in order to reconcile the 
notion of a right to inflict puniſhment with the duties 
of juſtice, as to reconcile the actual infliting of it 


Joſs, that we bring upon another, is unjuſt: and if 


ſhew, that the loſs or harm implyed in it is not cauſe- 
leſs harm, Upon the whole then, it ſeems neceſſary for 
us, in vindicating the juſtice of puniſhment, to con- 


courſe to the purpoſes, which puniſhment is deſigned 
to anſwer. | | 


are deſigned to be brought about by inflicting punilt- 


The two laſt of theſe may well be included in tt 
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as effectually, as the puniſhment of the criminal can 

produce it, if we look no farther than the criminal 
Puniſhment has indeed ſometimesa farther view, and 


is deſigned not only to, prevent or diſcourage the cri- 
| minal, who undergoes it, from offending again, but to 
deter others likewiſe from following his example, for 
b fear of meeting with the ſame treatment, that he has 


met with. But this is only a ſecondary end of puniſh- 
ment; it may, where a criminal has deſerved to ſuffer, 


us likewiſe to puniſh him in a public manner. But if 
our right to puniſh had nothing elſe to ſupport it, we 


or with humanity. For certainly to bring any harm'or 


from others, is, in reſpe& of him upon whom it is 
brought, no better than a cauſeleſs harm or loſs. 

The firſt. end of puniſhment, which Grotius men- 
| tions, is likewiſe but a ſecondary one. If there is no 
other reaſon for inflicting puniſnment beſides the 
amendinent of the criminal ; this alone is not ſufficient 
to juſtify it, when men live out of civil ſociety, In'the 
liberty and equality of nature every mans intereſts are 
in his own hands; he may purſue his own good, or 
he may negle it, at his own diſcretion. Others may 


| fit; but if he ſhould chuſe to negle& his own benefit, 


by his neglecting it they ſuffer ſome injury. Thus 
far indeed in the equality of nature the amend- 


Vho puniſh him: they have a right, as we ſhall ſhew 
preſently, when he has done them any injury, to 
1 0 5 5 „„ 
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make it prudent not to pardon him, and may engage 


ſhould never be able to reconcile it either with juſtice 


adviſe him what courſe to take, as moſt for his bene- 


they have no right to force him to purſue it; unleſs 


ment of the criminal comes within the view of them, 


loſs upon one man, that we may not ſuffer the like 


_ >. OT ce + 6 
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1 hinder him from doing ſo again: and as his amend. 
4 ment will anſwer this purpoſe, they may endeavour to 
correct his bad diſpoſition, or may compel him to 
= follow his own intereſt, in order to refirgin him from 
m breaking in upon theirs... . 
= From what has been ſaid it will appear, "that the 
primary end of puniſhment i is to prevent the criminal 
from offending again. And that the two ſecondary 
ends of it are to amend the criminal, and to deter 
others from following his example. 
** he 4 * Whilſt a man takes care to live innocently, 
11 m. Whilſt he obſerves his duty, ſo as not to hurt any one; 
2 ex- we have no pretence to demand any ſecurity of him, 


* that he will not hurt us. The law of nature is our 


ſecurity: he ſhews by his behaviour, that he is ſenſi- 
ble of his obligation to obſerve this law, and that it 
has authority enough with him, to prevent him from 
doing wrong. But when he has once done wrong, 
when he has tranſgreſſed this law, and has ſhewn by 
doing ſo, either that it has no authority at all with hin, 
or not ſufficient authority to ſecure us againſt ſuffering 


| by his means; it then becomes lawful for us to puniſh 
im; that is, it then becomes juſt upon account of 
4 the evil which he has done, to inflict ſuch evil upon e 
| him, as will prevent him from doing the like again. N 
| We cannot ſuppoſe the law of nature to forbid our 1 
taking ſuch meaſures with a man, as his conduct has h 
made neceſſary for us to take, in order to obtain the i, 
end, which the law itſelf has in view. The law of w 
nature intends to ſecure us againſt injuries. When ca 
therefore a man has ſhewn us by his conduct, that he 
is diſpoſed to injure. us; this law leaves us at liberty to ca 
uſe ſuch means as are neceſſary to prevent him. ha 
The ways, by which we may prevent him from cri 
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doing harm again, are by taking from him either the 
will to do ir, or the opportunities of doing it, or the 
power of doing it. If we make him undergo ſome 
corporal pain, ſubmit to ſome diſgrace, or ſuffer 
ſome loſs; this may diſcourage him from offending 
again, or may take from him the will to do harm. If 
we ſhut him up in priſon, or employ him in conſtant 
labour, or force him to live at a Uiſtahce from us; 

- which in a ſtate of civil ſociety would be baniſhment; 
he will have few or no opportunities of hurting us. 
Death, which is called capital puniſhmeat, effeually 
puts it out of his power to offene. 

The reader, I imagine, does by this rime ſee clearly, 
what ſort of a right over the criminal our right of 
puniſhing is, and for what reaſon ſome previous 
crime is requiſite to give us ſuch a right. Our right of 
puniſhing is nothing more than a liberty of uſing 
ſuch means, as are neceſſary to ſecure us againſt ſuf - 
tering any farther harm from a perſon, who by hav- 

| ing done harm already has ſhewn himſelf diſpoſed to 

do it; if we do not take care to prevent him. Bur till 

he has ſhewn himſelf to be thus diſpoſed by what he 

f has done already, that is, till he has committed a 

1 crime, we have no ſuch right over him. All force, 

. that we make uſe of againſt him, all harm that 

It we deſignedly do him, upon pretence of compelling 

a5 him to obſerve his duty, when he always has obſerved | 

ne i, or of preventing him from tranſgreſſing his duty, 1 

1 "hen he never has tranſgreſſed it, is unjuſt force ang 

he 

00 


cuſeleſs hñarm. 

Upon the whole, as on the one hand no puniſhment 
can be juſt, where there is no crime; ſo on the other . 
hand, it would be impoſſible to ſhew, even after a = 
crime has been committed, that we have a right to J 
hy „ Ce | puniſh, 
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puniſh, or that puniſhment is juſt, unleſs we 3 it 
. conſidering the end, for which it is inflicted. 
Extraor- V. If the right of puniſhment is, what I have repes- 


dinary face; it above; if i it is a liberty of uſing ſuch means ag 


tortures 
in 8 are neceſſary to ſecure us againſt ſuffering any farther 
puni 

juſlißa- has ſhe wn himſelf diſpoſed to do it, unleſs we take care 
ble. to prevent him; it will be no eaſy matter, where we 


puniſh capitally, to juſtify any extraordinary tortures in 


the manner of taking away the criminals life; ſuch as 


impaling, crucifixion, or breaking on the wheel. 
The corporal pain, which a criminal is made to un- 


dergo, is not unjuſt; where his life is ſpared : becauſe 


ſuch pain may correct his bad inclination, and, by tak- 
ing from him the will to do harm, may ſerve to ſecure 
us againſt his doing any for the future. But certainly, 

when we take away his life, any pain that we give him, 
which might have been, avoided, is ſo much cauſeleſs 
harm done to him. There is no occaſion for this ſort 

of diſcipline to be uſed. in order to correct his evil dif- 

- poſition, when by putting him to death we take away 
from him the power of hurting us. The only uſe, that 

can be pretended in defence of ſuch cruelties, is, that 

they, will be a terror to others, who ſeeing what they 

are to ſuffer, if they do as he has done, will be more 

likely to be kept from doing ſo. And it muſt be owned, 

tha this purpole, where we find it e to be pur 

ak of am he 1 extent; in not par- 
doning, where we ſhould otherwiſe have been diſpoſed 

to pardon; in allowing the criminal as litile time, 4 

may be, to fortify himſelf againſt the apprehenſion of 
death in making his puniſhment as public as poſlible; 


in expoſing his a or n it, after * 


harm from a perſon, who by having done harm already 


* ” RA Ot nn OY Ot Vie VERY OS TO RE A I.) INS 

e * N 9 be 2 NY * nn * io eacuache 3 
$ A re ̃ͤͤ : )“ —§⏑1¹˙Ü/ ] mü K 
N Utd ane dg * N * * 8 1 8 ho IS N Y 


cxvim. n enn E AWI 


dead or inſenſible, and is by that means inedpable of 72 
ſuffering any real harm 304 9015 ig 6 13G) 
But however we may deſign to terrify others; EPR ; 
to uſe ſuch means, as as the etiminals behaviour has made 
| neceſſary for us to uſe, in order to ſecure ourſelves 
againſt any future harm, which he may do us, cannot 
poſſibly be conſtrued to be a right to uſe him in ſuch 
a manner, as we may think neceſſary; in order to ſe- _ 
cure ourſelves againſt any future harm, which other | 4 140 
men may do us. Nor do I ſee upon what other prin- bo 
ciple ſuch a practice can be Juſtifyed ; ; unleſs it could 
be ſhewn, that a right to-puniſh is a right to treat a 
criminal in what manner we pleaſe, _ e 
VI. We have ſeen what right ariſes over a mans s Obligatl 
perſon upon account of his having committed a erime: From ſing 
and it is plane from the nature of the right on one part, crime 
what obligation it lays upon him on the other part. AWA. 
right in others to uſe ſueh means as are likely to hinder 
him from doing harm again, that is, a right in them to 
puniſh him, implys an obligation on him to ſubmit to 
puniſhment : for if he had any right or was naturally at 1 
liberty to refiſt puniſhment, they could, not enen 1 
have any right to inflict it. | 
VII. » When juſtice is divided, as Grotius di wide The 
it, into expletive and attributive; it may be a queſtion — 
to which of theſe two ſorts puniſhment belongs. If the ment is 
whole notion of juſtice is included in this diviſion of it, negative: 
our common ways of ſpeaking ſeem to imply, that pu- 
niſhment, belongs to one of theſe two: ſorts; or that ei- 
tier expletive or attributive juſtice is exerciſed; when 
ve inflict puniſhment, - There is certainly the appear- 
ance of exerciſing ſome ſort of juſtice, - when we ſay; 
that puniſhment is juſtly. due to a crime; and that we 
have done Juſtice by inflicting it, 


Cca. ” ; Nom 
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— 


ing care; that he ſhall have what is ſtrictly due to him. 


from benevolence, conſiſts in giving him all, that he 


pearance of any benevolent affection in puniſhment; 


| theſe are rather improper ways of ſpeaking + becauſe 


not his is ſatisfyed by what he ſuffers. 


it, is a negative duty; it conſiſts in doing no eanſe- 
> lefs harm, and implys rather the not doing what 5 


txsStiITUTES Of 66 ; 


Now expletive juſtice, or juſtice properly ſo alle, 
corifiſts | in ſatisfying a mans ſtri&t' demands, or in tak. 


And attributive juſtice, which differs little or nothing 


has fair and reaſonable grounds to expect Tom * 
Ry he cannot ptoperly demand it. 

Puniſſiment can ſcarce be thought to bg this 
latter ſort of Juſtice; ; hot only becauſe there is no ap- 


but likewiſe becauſe puniſhment, inſtead of giving the 
criminal what he- could not claim, takes from him 
ſomething, which he otherwiſe might have claimed; 
it takes from him his life, or his liberty, or the uſe of 
his limbs, or his natural freedom from pain. 

One would rather be inclined to think, at firſt ſight, 
that it belongs to expletive juſtice; the common ways 
of ſpeaking about it already mentioned would lead us 
to think ſo. And yet we ſhall find upon enquiry, that 


the criminal has no claim to puniſhment, or ſuch a 
elaim as we may be ſure he very willingly gives up; ſo 
as to make it no injuſtice to him, no withholding of any 
thing, which he'demands,' if we were not to puniſh 
him. If expletive juſtice is done to any one in pu- 
niſhing, it is to them, who inffict the puniſhment, 
and not to him, who undergoes it: theit wand and 


The fact is, that juſtice; in the original notion of 


wrong, than the actual doing what is right. But out 
'of this negative duty, a poſitive one ariſes: the ſame 
law, which forbids us to do any cauſeleſs him, m 


< * ; 
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be underſtood to command Us, where any one has ſuf--- - 
fered ſuch harm by our means, to make him repara- 
tion. Now though expletive juſtice in its full extent 
comprehends both the negative and the poſitive duties 
of juſtice z yet it is more commonly uſed to ſignify the 
duties of the latter ſort, thoſe duties of juſtice, in which 
ve are active. And in this ſenſe we may venture to ſay, _ 
that expletive juſtice is not exerciſed in puniſhing ; the 
act of puniſhing does ſatisfy any demand, which 
the criminal had upon us. The juſtice of puniſhmentis 
rather of the negative ſort; it is called juſt only be- 
cauſe it is not unjuſt; it is rather the not doing what is 
wrong, than the doing what is right. But as the inflict- 
ing puniſhment implys ſome action, and is not merely 
a forbearance to act; we are apt to conſider the juſtice 
of it, as of the poſitive, and not as of the negative 
ſort; to call it doing juſtice upon the criminal or 
giving him what is his due, though in fact it is no 
more than not doing him injuſtice, or not taking 
from him any thing, which his crime has left him a 
claim to, if we have a mind to take it from him. 
VIII. If it was at all neceſſary, that he, who pu- Who may 
' viſhes a criminal, ſhould be ſuperiour to the crimi- Pgaudge 
nal, it muſt in a ſtate of natural liberty have heen naturalli. 
unlawful for any one to puniſh another; or though berty. 
there is no injuſtice in the notion of inflicting pu- 
niſhment, conſidered in itſelf, yet in the equality of 
nature, no perſon for want of the neceſſary ſuperiori- 
y could juſtly have inflicted it: however lawful the 
«tion of puniſhing might be, when conſidered abſtract- 
edly from the agent; yet the inſtitution. of civil au- 
tiority would be neceſſary to make it lawful for any 
perſon to do that action. But from what has been pro- 
ved already, it will appear, that no ſuch ſuperiority of 
| i Og | the 
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the perſon, who inflits puniſhment, over him, -who 
ſuffers it, can he naturally required to make the action 
of puniſhing lawful in reſpect of the agent. Mankind 
in general, and he in particular who has ſuffered by a 
crime, have an intereſt in reſtraining ſuch injuſtice, as 
they are all likely to ſuffer by at another time, if it is 
not reſtrained. It is for the common good, that whoever 
will not liſten to the dictates of reaſon, and obey the 
law of nature, in conſideration of its ordinary ſanctions, 
ſhould be compelled to do his duty, or be prevented 
from tranſgreſſing it, either by being made to feel ſuch 
pain and inconvenience, in conſequence of the miſchief 
which he has done, as will ingline him to behave better, 
or by being deprived of the opportunities or of the 
power to do otherwiſe. From this beneficial end of 
puniſhment we have ſhewn, that the law of nature 


| 

Y 

1 

allows of puniſnment, or leaves all mankind at liberty to 4 

inflict it: and it is impoſſible, that all mankind ſhouldbe 

at liberty to inflict puniſhment, and yet that it ſhould 0 

at the ſame time be unlawful for any of them to [ 
inflict it. 

Some inconveniences s might probably ariſe i in \ the ci 
i of this univerſal right to puniſh, when the pu- n 
niſhment is inflicted by the perſon who is the imme- ſt 
diate ſufferer by what the criminal has done, His pa- WW th 
ſions may be ſa much enflamed by what he has felt, a cit 
to miſlead him in judging of the fact, and in propor- bu 
tioning the puniſhment to the guilt of it: or if be tio 

| ſhould be more calm, and not be tranſported by the abt 
more violent paſſions; yet he would be liable to be in 
byaſſed in his judgment by ſome ſelfiſh regards; fer mo 
men being ſo little prejudiced in their own favouꝭ WW #0: 
0 to be fair os: in their own ö loc 


7 Grotius ibid. SVUL Ix. 
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Nor would the exerciſe of this right be without 10 | 


inconveniences, if it was left promiſcuouly to others, 


promiſcuous right to puniſh 18 not likely to be duly ex- 
erciſed ; even ſetting aſide the conſideration of paſſion 


to the fact, more prudence to weigh all its circumſtan- 
ces, and more equity to proportion the puniſhment to 
it, than moſt men are maſters of. Beſides; as it would 
be unjuſt to puniſha man twice or oftener for the ſame 
offence, that is, to reſtrain him by force from offend» 
ing again, when he has been reſtrained already; ſo a- 
mongſt a multitude of puniſhers it would be unlikely, 
that he ſhould eſcape with being puniſhed only once: 
becauſe it is unlikely, that where all have an equal 


them has done; or that they ſhould all pay ſuch a de- 
ference to the diligence and prudence and equity of any 
one, as not to diſpute his pretenſions to inflict the 
puniſhment in preference to themſelves, 

But the inconveniences, which may attend the exer- 
eile of a right, are no evidence, that ſuch a right does 
not ſubſiſt: men may have a right of acting, notwith- 
ſanding it is poſſible for them frequently-to abuſe 


„ I 1 . 


. mis right. If it was otherwiſe, we muſt be beholden to 
FL civil inſtitutions, not only for the right of puniſhing, 


but for the rights of defence and of demanding repara+ 
tion: ſince either of theſe two rights are as likely to be 
abuſed, as the right of puniſhing, where men arejudges 
in their own cauſe, All that will follow from its being 
more probable that the right of puniſhing ſhould be 
abuſed in the liberty of nature, than in a ſtate of civil 
lociety, is no more than what might be proved by many 
other arguments, that the inſtitution of magiſtrates 


who are not ſo immediately affected by the crime. A 


and ſelfiſhneſs, It requires more diligence to ſearch in- 


right, the reſt ſhould acquieſce in what any one of 


cc4 with 


crimes. 


are pu- 
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What IX. We ball-Gind-in our forureenquiries; tharmany 


actions become ſo criminal in a ſtate of civil ſociety 


niſhable as to be puniſhable, which in the equality of nature 


by men in 
the equa- 


men have no right to puniſh... At- preſent we ſhall 


lity of conſider only what crimes are puniſhable by man, in 


| nature. 


a a ſtate of nature, before any civil connections were 
made, or any poſitive laws were inſtitute. 
lf the foundation of our right to puniſh, has been 
truly laid, it will be obvious, that no crimes are 
puniſhable by mankind, but ſuch ag-do harm, that is, 
none but ſuch as contain in hem ſome notion of in- 
juſtice towards mank ind. From whence it follows, that 
the only actions, which we have a right to puniſhin the 
liberty of nature, are thoſe, which are naturally umjuſt. 
If a man is void of benevolence, or wholly diſ- 
inclined. to do us good; this is a breach of his duty 
indeed; but it is ſuch a breach, as muſt be left to the 
great author of the law of nature to puniſn, who will 
undoubtedly take effectual care to vindicate the autho- 
rity of his own laws: for what right can we have to 
make a man ſuffer for not doing what we had no right 
to demand of him; however ane it night be 
for us to expect it from him ? 18 
The law eee men 0 be 3 
temperate; and he, Wh eſtabliſhed that law, will 
puniſh the breach of it. But if a mans lewdneſs or 
intemperance were to hurt no one but himſelf, it does 
not appear, that any man has a right to mn _ 
8 force from following ſuch evil courſes.” 
The exiſtence of a God is written Sch r 
part of nature in ſuch. legible characters; and the duty 
of honguring him is ſo plane to every capacity; 4 
. | Ys 


v Grotius ibid, 6 XVIII XIx. xx. 
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they, who; diſdelieve his exiſtence, or deny kam that - 


honour, which is due to him, cannot bur be under- _ 
| ſtood to offend againſt the cleareſt precepts of the law 


of nature: they muſt be wilfully blind, if they do not 


ſee their duty, and perverſely criminal, if they do not 


practiſe it. But till we have a right to demand, that 


men ſhould believe this obvious truth, and praiſe this 


plane duty; that is, till we are ſome way or other hurt, 
or ſome real injuſtice is done us, by the contrary; it 
does not appear, that we have right to puniſh 
thoſe, who diſbelieve the one, or refuſe to practiſe the 
other. Civil connections, when we are united into 
ſocieties, may give us this right, as ſhall be ſhewn in 
its proper place, they may make either atheiſm of 
irreligion puniſhable by us; but it will be difficult to 
make out, that we have any ſuch right in che liberty 
of nature. Sp ES 2-24 : Ln, * N M 

Indeed whenever a mans want of benevolence chan- 


ges, as it commonly does, into a want of juſtice; 


whenever his lewdneſs is attended, as it almoſt always 
is, with ſome harm to mankind; whenever his intem- 
perance leads him to injure them; and whenever his 
irreligion is attended with its uſual conſequence of 
making him hurtful to them; as even in the liberty of 


nature they have a right to demand acontrary behaviour 


of him, they have a right likewiſe to uſe ſuch means, 
48 are neceſſary to make his behaviour what it ought 
to be, or to prevent it from being otherwiſe, 

Grotius maintains, that one man is not puniſhable 
by another for any criminal intentions of any ſort, not 


even when theſe intentions come to be known by ſome 


ſubſequent confeſſion. And certainly the reaſon of the 
thing is on his ide,” The mere intentions of a man, 
whillt he keeps them to himſelf, cannot be puniſh- 
2 . able; 
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ables | becauſe they are nat known. And aifubleg vent 
e of ſuch intentions implys, that they are laid 
a alide, before they are made public: in which caſe there 
can be no right of puniſhing; becauſe there can be no 
right to reſtrain a man from doing an injury, where we 
have ſufficient Evidence, chat. he has already reſtrained 
himſelf, 
We may add, that if by any means we come tothe 
knowledge of his intentions; whilſt they ſubſiſt, but 
have not yet been put into execution; we have no right 
to puniſh him for them: becauſe the proper notion 
of puniſhment is an evil inflicted i upon account of ſome 
crime, which has been actually committed: and whilſt 
the crime remains in the intention, it is not actually 
committed, it is only beginning. However, in theſe 
eircumſtances, though we have no right of puniſhing, 
we have a right of defence, which is a right of doing 
much the ſame thing under a different name. 
Our author mentions another fort of crimes, which 
he ſays are not. puniſhable by man, and calls them 
ſuch crimes, as human nature cannot avoid. It is not 
eaſy to imagine what crimes he had in his mind, when 
he gave them this general character. No action can 
be criminal, if it is not poſſible for a man to do other- 
wiſe. An unavoidable crime is a contradiction: what- 
ever is unavoidable is no crime; and whatever is a crime 
is not unavoidable. If indeed he only meant, that where 
a criminal act is propoſed to a man, though he may 
have a natural power of avoiding it, yet if he is threat- 
ened, in caſe he will not do it, with ſugh an evil as hu · 
man nature cannot well bear up againſt, this circum- 
ſtance will greatly abate, if not wholly remove the guilt 
of his compliance; this opinion can ſcarce be conte: 
. But then an enquiry of this ſort would — 


FE e 


crimes, which are not puniſhable by man. 


ſequence of any crime, that he has committed. But 


by guilt, many propoſitions relating to puniſhment, 


the true notion of guilt, that he deſerves puniſhment, 
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been made more properly, where he is treating of the 8 
müunner, in which the guilt of a crime is to be eſtima- 


ted, than where he is enumerating the ſeveral ſorts of 


X. Guilt is ſometimes defined to the N what | 
whigh a man is under, to ſubmit to puniſhment, in con- guilt is. 


this, one would think, cannot be a true definition of itz 
at leaſt it does not ſuit at all with our common ways 
of ſpeaking about guilt. We commonly ſpeak of guilr, 
as if it was capable of being greater or leſs : whereas 
the obligation to puniſhment does not admit of de- 
grees; there is no medium between being obliged and 
not obliged. And certainly, if this is all that we mean 


which we frequently hear, and which ſeem to have ſome 
ſenſe in them, muſt be very trifling and uninſtructive. 
When a man is ſaid to deſerve puniſhment upon ac- 
count of his guilt ; the meaning would be, if this was 


becauſe he is obliged to ſubmit to it. And it would be 
ſtill more uninſtructive to ſay, as we ſometimes do, 
that a man is obliged to ſubmit to puniſhment upon 
axcount of his guilt: for this would amount to no 
more, than if we had ſaid, that he is therefore obliged 
to ſubmit to inen ne apt is Raw. an to 11 
mit to it. 

Let us try, whether we cannot find hin Had . 
definition of guilt, which will explane the notion of it 
with more exactneſs. Now it ſeems. to be an agreed 
point, that guilt is that quality in a criminal, which 
deſerves puniſhment, or which gives mankind a right to 
puniſh him. By attending therefore to the foundation 
of our nn. to puniſh, we may perhaps be able 
to 
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10 find out, what that quality in the IF * {nm 
makes him eve it. Mankind have a right to puaiſh 


£1 


any per lob, or he deſerves puniſhment at their hands; 


How 
guilt is 
eſtimated. 


when his actions have ſhewn them, that he has a diſpo- 
ſition to injure them, or to do them harm, unleſs they 
take care by forcible means to prevent him from doing 
it. This dif; poſuion therefore is what makes the crimi. 

1 deſerve puniſhment: and conſequently, as far as 
men are concerned in puniſhing, we may define guilt 
to be a diſpoſition, to do harm, which has ſhewn et 
by ſome actual harm already done. 

XI. * The guilt of a man. is greater or leſs in pro- 
portion as his diſpoſition to do harm, appearing from 
tome harm already done, is ſtronger or weaker. Now 
there are two ways of judging Ps ſtrong or how weak 
this dipoſition | is; firſt from conſidering the nature of 


the crime itſelf, and ſecondly from conſidering the 


circumſtances x, the criminal, 3 

— Guilt, according to the notion of it juſt now expla- 
ned, is undoubtedly | a perſonal quality; becauſe the 
diſpoſigon to offend is in the criminal, and not in the | 
crime. However for the ſake of ſpeaking more di- 
ſtinetiy upon. this ſubject, I ſhall take the liberty, when 
we eſtimate the guilt of a perſon from conſidering the 
crime itſelf, which he has committed, to call it the guilt 
of the crimez and when we eſtimate it from conſider- 
in, the circumſtances of the perſon, who commits 4 
crime, 'T hall call; it the guilt, of the criminal. 

In general the guile of a crime is eſtimated by Go 
evil or harm, which it does; Dor. becauſe guilt proper- 
ly conlilts i in ſuch harm; but becauſe any perſons diſpo- 
fition to do harm is ſtronger. or weaker in proportion 
to the greatneſs or the ſmallneſs of the harm, which he 
can bring himſelf to do. The eee, 
» Grot. ibid. N XXVIII. XXIX. &c. 
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by the crime of any perſon, is the immediate reaſon, why- 


he ſhould not Have committed it: fo that he, who does 


more or greater harm, breaks through ſtroiiger reaſons 
forbidding what he does, than he, who does leſs harm; 
and the ſtronger reaſ6ns there are againſt offending, the 
ſtronger diſpoſition to offend there muſt be in him, 
who can get over them. In ſhort, there is ſo little dif- 
ference between a diſpoſitibn to do great harm, and 4 
great diſpoſition to do harm, that one of them may very 
well be looked upon as the meaſure of the ther. Since 
therefore the guilt of a crime conſiſts in the diſpoſition 
to do harm, which the criminal ſhews by committing 
it; and fince this diſpoſition is greater or leſs in pro- 
portion to the harm, which is done by the crime; the 
conſequence is, that the guilt of a crime follows the 
fame proportion ; it is greater or leſs, according as 
the ctime, in its own nature, does greater or leis harm. 
Thus as murder deprives a man not only of all his 


preſent happineſs, but of the poſſibility like wiſe of db. 
taining any future happineſs in this world; it does him 


the greateſt poſſible harm, and is therefore confidered' 
as a crime of the greateſt guilt. The divine author of the 


moſaic law places adultery in the next degree of guilt | 


to murder; as it does a man the greateſt harm, that 
he can ſuffer next to that of loſing his life, by robbing 
him of all his domeſtic joy and comfort. Theft, which 
takes from a man ſome of the means of happineſs by 
taking from him his goods, implys much harm in it 
towards him, who ſuffers ſuch a loſs, and conſequent - 
Iy a diſpoſition to do much harm, in them, who are the 
authors of it: the guilt therefore of this crime being 
eſtimated by the rule here laid down, though it does | 
not riſe ſo high as that of murder, is little inferiour to 
that of adultery; Falſe aſperſions, by which a man is” 
| injured 
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Produce conliderable harm to him; they are therefore 
crimes of ſome guilt: but becauſe rhe harm is leſs cer- 
_ ain, the guilt of ſuch. crimes is leſs, than n of the 
_ crimes before mentioned. 1 


There are ſome circumſtances ne the in ; 
act itſelf, which will aggravate the guilt of it: ſuch as 


INSTITUTES {OF k . 


injured in his character or credit, may and ron 


impiety towards a parent, inhumanity towards a friend, 


or ingratitude towards a benefactor, The want of 
piety, or of humanity, or of gratitude does not indeed 


ſeem to be puniſhable in itſelf; where men live in the 


liberty of nature: but if murder, or adultery, or theft, 


or ſlander, are attended with ſuch circumſtances 4 the 


guilt of theſe crimes is reaſonably eſteemed to be much 
greater, than it would have been otherwiſe : becauſe 


where the ſame harm is done, a mans hurtful dif, 


tion muſt be greater, if he not only breaks through the | 
obligations of juſtice, but ſuch obligations likewiſe, 
as would, if he had liſtened to them, have engaged 


him to hold directly the oppoſite eonduct, to advance 
the good and welfare of thoſe, to whom he has 


done evil. 
Thus far we * an how the quiltof a crime is to 


be eſtimated: in which eſtimation we conſider only the 


act itſelf and the circumſtances of it. But when an act 
is done by ſome particular perſon, in order to deter- 
mine his degree of guilt, regard muſt be had to the 
ſituation and circumſtances of the agent, as well as to 
the nature and circumſtancesof the act. What is chief- 
ly to be conſidered in reſpect of the agent relates either 
to his knowledge, or to his freedom. As his-under- 


ſtanding is more clearly informed, and enables him to 


ſee his duty more planely ; or as his will is leſs forcibly 


. ee enables him to perform his . 
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readily; his guilt in tranſgreſſing that duty is ſo much 
the greater. He muſt have the ſtrongeſt diſpoſition to 
offend ho offends againſt the cleareſt evidence, and 
with the fewelt reſtraints. upon his freedom of choice. 
On the contrary, as entire and invincible ignorance of 


what ought not to be done, or an abſolute impoſſibili- 


mit a crime; or when he is tempted to commit it in 
order to avoid ſome great evil, which he could not 
otherwiſe have eaſily avoided; theſe are generally 


leſſen his guilt. But if a reaſon. was to be aſked, why - 
the circumſtances ſhould have ſuch an effect; no rea- 


received, or the temptation, which he was under, have, 
either by clouding his underſtanding, prevented him 
from ſeeing his duty, or by putting a force upon his 


proportion as his view of what he is obliged to is leſs 
vſtint, or his liberty of doing it more reſtrained, 


ave ſo much the leſs guilt in them, when conſidered: 
c done by him in theſe circumſtances: becauſe they 


harm, as from his ignorance, or his reſtraint, from 
ls want of underſtanding, or his want of freedom. 
| . * But 
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ty of doing otherwiſe, would clear a man of all guilty 

ſo in proportion as he is nearer to ſuch a ſtate as this, 
his guilt will be leſs. That where the fame crime is. 
committed by different perſons, their guilt ſhould: be 
conſidered as greater or leſs, in proportion as their 
knowledge and freedom were greater or leſs, ſeems ta 
be agreeable to the common notions of mankind. When 

a perſon is driven by ſome great provocation to com- 


looked upon as circumſtances in his favour, which 


lon can be given for it, but what is taken from the 
principle here advanced: the provocation, which he 


bis acts, however criminal they may be in themſelves, 


@ not ariſe ſo much from any diſpoſition in him to do 
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as rendering his act in ſome ſort the reſult of neceſlity, 
rather than of his own diſpoſition to offend, this igno- 


rance of reſtraint muſt be ſuch, as have not originally 


been owing to himſelf. An involuntary act, if the 


_ neceſſity, which drives us to it, was brought upon us at 


firſt by our own free choice, muſt in all reaſon be con- 
ſidered as a voluntary act. Thus, though madneſs 


might clear a man from any guilt in what he does, yet 


drunkennels, notwithſtanding he, who is drunk, may 


be really mad for the time, would be no alleviation of 


it, If a wan is provoked by blows and other ill uſage 


to kill the perſon, from whom he receives them, whilſt 


the ſmart is upon him; ſuch a provocation may be 


thought to leſſen his guilt: but if he, by ſtriking the 


firſt blow, was the occaſion of what followed; his guilt 
would not be leſſened by what he felt himſelf at the 


time of committing the fa, and by the provocition 


to commit it, which he brought upon himſelf. 


Meaſ; ure 


of puniſh- 


ment how 
adjuſted, 


ſhould exceed the puniſhment of the latter. If chem 


XII. By theſe rules we may be aſſiſted in judging 
how far the guilt of one perſon exceeds the guilt of an- 
other; not only where they have committed different 
crimes, but likewiſe where they have committed the 


ſame crime. But in judging what puniſhment ſhould 


be inflicted upon a criminal, another compariſon may 


he thought neceſſary, a compariſon between the guilt 


of the criminal and the evil, which is to be inflifted 
upon him; that we may from thence be enabled to 
proportion the puniſhment to the guilt, 

It is commonly ſaid to be a proper rule of juſtice, 
that as much as the guilt of one perſon exceeds the guilt 
of another, ſo much the puniſhment of the former 


Was 


Irrer Ot Pe 
But then it is to be remembered, that if ignorance 
_ or reſtraint are admitted in alleviation of a mans guilt, 
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was, no other exception to this rule, yet it certainly 


does not come up to the point in queſtion. For iff this 


proportion guilt is compared with guilt, and puniſh- 
ment with puniſhment : whereas the queſtion is, what 
gule we are to obſerve in comparing guilt with puniſh- 
ment. However clear we may think it, that of two 
perſons, who haye committed different erimes, and in 
different circumſtances, he is to bear the greater puniſh- 
ment, whoſe guilt is the greater, and he the leſs 


' puniſhment, whoſe guilt is the leſs; this rule will 


never help us in determining what particular fort or 


degree of puniſhment i is to be inflicted upon either of 


them. We may know certainly, that theft is a crime 


of greater guilt than ſlander; and conſequently that in Z 


like circumſtances a theif may juſtly be puniſhed more 
than a ſlanderer. But after we know this, the moſt 
material enquiry ſtill remains undetermined * it will 
ſtill be a queſtion, whether theft is to be puniſhed with 
death, or maiming, or Nlavery, or impriſonment, or 
whipping, There ſeems likewiſe to be a farther ex- 
ception againſt this rule, which will prevent it from 
being univerſally applicable, The exception is, that 
amongſt many crimes, all of which deſerve death, 
the guilt of ſome is greater than the guilt of others, 
And if death is a juſt puniſhment for the leaſt of theſe 
crimes, it is impoſſible to apply this rule in puniſhing 
the others, which are greater: for the rule directs us 
to riſe in our puniſhment, as the guilt of the crime 
enereaſes: whereas when the loweſt of theſe crimes is 
puniſhed with death, it will be impoſſible to rife 
higher in our puniſheſient, though the guilt of the 


other crimes is greater.” If theft deſerves death, how | 


are we to puniſh a murderer ? if murder deſerves 


death, how. are we to puniſh 2 ?—you may 
D d _ think 
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which the criminal is made to ſuffer, ſhould be 5 
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think to a anſwer this objection by ſurmiſi; Ing, that no 


cxime. is to be puniſhed with death except murder, 


But certainly there are many other crimes, which be- 


4 tray ſuch an evil diſpoſition in the perſon, who com- 
mits them; that nothing leſs than capital puniſhment 


can ſecure us againſt him. And if you have a due re- 
gard to the authority, which eſtabliſhed the moſaic law, 


you will find, that your ſurmiſe is not well ſupported, 


and that God himſelf directed other crimes, beſides 
murder, to be puniſhed with death. Or if neither of 
theſe conſiderations will ſhew you, how little is to be 


ſaid in favour of your opinion, you may aſk yourſelf 
whether murder is in all caſes a crime of the fame 


guilt ? or to ſpeak more properly whether the guilt of 
paricide i is not greater, than the guilt of Gimple mur- 
der? If then ſimple murder is to be puniſhed with 
death, we may go back to the queſtion Juſt now aſked, 


how will you puniſh paricide? It is to be hoped, that 


vou, who are ſo mild in your opinion, as to the proper 
puniſhment of other crimes, would not be fo cruel in 


Puniſhing paricide, as to think of adding tortures to 


death. Or if you ſhould think of doing fo, you ought 
to be informed, that your rule, if it would lead you to 
this, can never be a juſt one. We may torture, where 
we ſpare life, in hopes of amending the criminals bad 
diſpoſition or we may take away life, where there is 
no hopes of his amendment : but to take away life, 
Which is an effectual ſecurity againſt his offending 
.again, and at the ſame time to torture, when death 
has made it impoſſible. for us to amend him, is 50 
better than an un warrantable cruelty. 

Another rule, which ſeems in ſome ſort to be drawn 
e the primary end of puniſhment, is, that the evil, 
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we may think it likely, that by putting him into the 


made the other feel, he may be taught, by his own 
experience, how grievous it is to be born, and may by 
theſe means be brought to do fo no more. It is, 1 
| ſuppoſe, ſome ſuch rule as this, which they may have 
in view, who ſeem to be of opinion, that no crime be- 
ſides murder ought to be puniſhed with death. And as 
they ſeem to think it a merciful or rather a favourable 
rule, ſo there are others, on the contrary, who charge 
the law of Moſes with exceſſive cruelty for' eſtabliſh= 
ing retaliation in ſome few inſtances. When theſe 
latter ſpeak. of the penalty of an eye for an eye and a 
tooth for a tooth, of burning for burning, wound for 
wound, ſtripe for tripe; they aſk in their uſual ſtile 


more inhuman, than for a man, who has loſt his eye 


bour ? But before they impeach the moſaic law of in- 


well to inform themſelves, whether by that law it was 
not neceſſary, that there ſhould be ſome malice in the 
criminal, who had defaced a man, in order to ſubject him 
to the penalty of retaliation: and if this was neceſſary, 
ue may reply to them, not only that what they talk 
about the heat of paſſion can be no more than decla- 
mation; but that other lawmakers have found great 
reaſon to carry the puniſhment for crimes of this ſort 
much higher, and to make the malicious maiming or 


ten, However proper it may be in ſome in- 


to the evil, which he has done. As the end of puniſh: 


ing him is to prevent him from doing the like again 


place of the ſufferer, and making him feel what he has 


of declamation, whether any thing can be imagined 


or his tooth in the heat of a quarrel, to go in cool 
blood and thruſt out the eye or the tooth of his neigk- 


humanity for eſtabliſhing ſuch a penalty; they would do 


defaeing a man capital, But be this as it will; certainly 


o d 2 ſtances, 
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- againſt the ſtate in civil ſociety could not be puniſhed 


crime. 
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: ſtances, cannot be the univerſal ſtandard of puniſh- | 


ment. In ſome inſtances ſuch a puniſhment is impracti- 
cable, in others it would be indecent and criminal, 
An incendiary, who has no houſes or but few 

of his own, cannot be made to ſuffer the ſame evil, 
which he has brought upon thoſe, whoſe houſes or 


whoſe goods of great value he has maliciouſly burned, 
Forgery of a will in the liberty. of nature, or treaſon , 


by retaliation. The fame. may. be ſaid of of an adulterer, 
who has no wife of his own; and if he had one, this 
fort of puniſhment whilſt it endeavoured, tg correct a 
crime in one perſon, would engage others in the ſame 
We need not enumerate any more inſtances: | 
theſe, that have been mentioned, will be ſufficient to 
ſatisfy the reader, that we muſt look for ſome other 
meaſure of puniſhment, beſides this of retaliation... 

We cannot eaſily find a better meaſure, than, what 
the end of puniſhing, ſuggeſts to us. Where we have 
ſufficient evidence from previous facts, that a man is 
diſpoſed to injure us; the law of nature allows us to 
provide for our future ſecurity, by. enforcing the cri- 
minals duty upon him, or by ſo reſtraining him, as 
to leave him, either no opportunity or no, power io 
tranſgreſs it. This is the end propoſed in puniſhment, 
which juſtifys us in inflicting it. And certainly the 
meaſure, or degree, in which we, may puniſh, can only 
be determined. by that end, — juſtifys us in puniſh- 
ing in any degree. Such degrees of puniſhment there- 
fore are conſiſtent with the law of nature, as are found 
to be neceſſary for obtaining chat ſecurity againſt the 
criminal, which the law of nature allows us to require. 
The proper degree of puniſhment, if it is to be regu⸗ 


lated by this principle, planely admits of ſome of 
rue. 


EB 5 to 82 8. 


or elſe, in the latitude of puniſhing, it may engage 
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rude. The law of nature does not fix any preciſe point, 
below which we cannot fall, without inflicting it in too 
low a degree, and above which we cannot 1158 with 
out inflicting it in too high a degree. On the one 
hand indeed, there is no hazard of doing wrong: for 
2s puniſhment is only allowed and not preſcribed by 
the law of nature; a mans right tõ Infli&t it, in the li- 


berty of nature, is entirely his own to make what abate- 


ments in it he pleaſes, But on the other hand, by in- 
flicting too high a puniſhinent we may exceed what is 
allowable : becauſe we are allowed to inflict no more 
than our future ſecurity againſt ſuffering gby the criminal 


requires: the right of puniſhing, , though | it is a mans 


own to make ſuch abatements in it, as his prudence 


and clemency may recommend to him, is not his 


omn to carry to any rigour or Sverjty, that paſſion 
or revenge may prompt him to. 


XIII. * There are two ways, in which mercy or Mercy or 


clemency may exert itſelf in regard to the puniſhment clemency 
of criminals. It thay either remit the whole puniſh ciſed. 3 
ment; and chen it is called forgiveneſs or pardoning z 


us to try the loweſt degree, in order to ſee how far 
this will anſwer the' 431 before we proceed as far 


a we lawfully might; 
If indeed the law of nature enjoyned, chat puniſh- 
ment ſhould' follow a Erime, it would de contrary to 
dur duty to pardon a cniingd,"* But fince this law only 
lows us to puniſh; or finice puniſhment is naturally | 


juſt, only becauſe the law of nature does not forbid it ; 


ve are left at libetty to judge for ourſelves, whether 
we ſhall inflict Pale On 


1 1 is 4 mere Naer to urge, that puniſhment is | 
eee naturally 
* Grot. ibid. FXXXIV, XXXV, &c. 
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naturally due to a crime, and conſequently that a 


juſt man, as he gives all men their due, cannot, con- 


ſiſtently with this character, remit a puniſhment or 
withhold it from the criminal. For when puniſhment is 


ſaid to be naturally due to a criminal, we certainly can- 
not mean, that the criminal has a right to demand it: 


we chuſe indeed to ſpeak affirmatively, and ſay, that i it 
is due to him in juſtice ; whillt our meaning is a nega- 
tive one, whilſt we only mean, that no precept of juſtice 
is tranſgreſſed, nothing which is due to him is either 
taken or withholden from him, when he is made to ſuffer 


for what he has done. A juſt man therefore may be obli. 


ged, if he would act up to this character, ſo to give all 
men what i is their due, as not to withhbld from them 
any thing, which they have a right to demand: but ir 


does not follow, that he is obliged to puniſh a criminal, 


who is in his power; becauſe as the criminal has no 


right to demand puniſhment, it is not due to him in 


this ſenſe. If any one has in this cale a right to de- 
mand; he, who inflicts the puniſhment, has 4 right to 


demand, that the criminal ſhould ſuffer it; he, who 


ſuffers it, has no right to demand, that the other 


ſhould inflict it. The right then of puniſhing, as it i 
wholly his, from whom the puniſhment comes, may, 


| if he thinks proper, be waved or given up. By giving 


it up he uſes this right as his own, and in the equa- 
Iity of nature is not accountable to any one for fo doing 

Indeed a criminal, in this equality of nature, is not 
very likely to eſcape puniſhment. Where all have a 
promiſcuous right of calling him to an account; it is a 


great chance, though one may pardon him, whether 


all will be equally inclined to clemency. Cain ſeems 
to have been ſenſible, how little ſecurity he had in this 


reſpect; when, after the murder of his brother, he ang 
clares 


b Gen. IV. 14. 
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clares himſelf to be afraid, that every one who met 


him would kill him. 

If this branch of clemency i is conſiſtent with the lar 
of nature, there can be no queſtion, whether the other 
branch, which conſiſts in puniſhing in a low degree, 
is ſo or not. For if we are at liberty to wave our right 


entirely, we muſt certainly be at liberty to wave it in 


part, that is, to make ſuch abatements in it, as we ſee 
convenient. Humanity towards the criminal will com- 
monly perſuade us to exerciſe this part of mercy, to 
be ſatisfyed with the leaſt degree of puniſhment, that 
may ſeem ſufficient to reſtrain or correct his bad diſ- 
polition, 

Some circumſtances either of the criminal bimſelf, 
or of the crime committed by him, may juſtify is 


in not exerciſing this branch of mercy. The principal 


circumſtance of the criminal is his having repeated the 
offence frequently, after he has been puniſhed in theſe 
lower degrees: becauſe this is an evidence, that theſe 
lighter puniſhments are not ſufficient to anſwer the 
purpoſes, which are deſigned to be brought about by 
them. His having repeated the offence without ev 
having been made to ſuffer for it at all, ought however 
not to check our humanity towards him; ſince it does 
not then appear, that ſlighter puniſhments would not 
have amended him, if they had been tryed. 

The principal circumſtances of the crime, which 
vill juſtify us in not being ſatisfyed with puniſhing i in 
the loweſt degree, are its being common or its being 


obvious. When few people are likely to follow the 
criminals example, or to do as he has done; we have 


nothing more to conſider, than his particular caſe; he 
ſtands, as it were, alone; and if we have reaſon to 
ps that the lighter ſort of penalties may correct 
HS — what 
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what is amiſs in his diſpoſition, We need proceed no 
farther, than to inflict ſueh light penalties. But when 


many run into the ſame crime, and cuſtom. may ſeem 
likely. to. eſtabliſh. the practice, of it, if care is not 


taken to prevent it; there is the: greater neeſſity for 


being as ſevere, as juſtice wilLallaw vs. to be, in order 
10 deter others, who might be encouraged. w offend, if 
they ſaw, that a man could offend either with i impunity, 
og at. the expence of only a ſmall. puniſhment, The 
facility of, a Grime, or its being obyious to be com- 
mitted, does, not encreaſe the guilt of it: there is no 
\g, Where it is eaſy, than where 
it is difficult nay in fact the facility of a crime, 
conſideped in itſelf, may rather ſeem to leſſen, than to 


encreaſę the guilt: becauſe he, who can take the pains 


to gffend, here great dHnculties are in his way, ſheus 
a fror er Jiſpoſition to offend, than he, who meets 
wich: * or no. difficulties to oppoſe him. But the 

a crime being duly adjuſted, the facility of it 
reaſon, why, we ſhould carry our puniſhment of it 
igh as juſtice will allow of. For where a crime is 
| open, it is more likely to be committed, than 
here it, is difficult. And if we puniſh in order to 
ſecurg ourſclves,. pri imarily indeed againſt the perſon 


offending, but ſecondarily, againſt all others; there is 


mare. reaſop for puniſhing with all juſt ſeverity, where 
wh He. en hy nothiag, but the fear of puniſh- 
than where we are guarded, by. the very difficul- 
fc, "which any, perſon. would meet wich who ſhould 
attempt to injure us. TIE 
„We mgy obſerves, that in civil Gociety: 1 
inks this rule in view vhen they appoint and eſtabliſh 
EN e penalty for breaking a law. As the mercy of an 
hl in the berry of nature, ſhews itſelf in he 


gentle | 
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gentleneſs of the penalty, which he inflis; ſo the 
mercy of the law ſhews itſelf in the gentleneſs of the 
penalty, which it appoints. And ir is uſual for civil 


laws to forbid thoſe crimes which are the moſt eaſy to 
be committed, under higher penalties, than thoſe of the 


like guilt, which are not to be committed without 


greater difficulty. The mercy of ſome laws, has re- 


ſtrained the natural licenſe of puniſhing theft with 
death, and has eſtabliſhed the penalty of reſtitution 


with encreaſe, where the theft is committed in the day- 


time; or with ſlavery, when the theif has not where- -_ 


 withal to make ſuch an ample reſtitution as is required 


of him, But in the night-time, thoſe laws leave the 


theif to the diſcretion of the perſon, whom he robs : 
that ſo, where it is more eaſy to offend in this way, 


the perſon offending may run the hazard of ſuffering 


a higher penalty. Stealing cattle from the paſture, and 
ſtealing them from the ſtall, are crimes of much the 
ſame guilt, But the former is a crime more eaſily com- 
mitted than the latter: and upon this principle tlie 
moſaic law puniſhes the former with more'rigous, ant 


the latter with more clemency. Five oxen are to be 


reſtored for an ox, and four ſheep for a ſheep,' in one 
caſe ; but a double reſtitution is made the 'penalty'in 
the other caſe. The law fays, If a man ſhall ftel 
an ox or a ſheep, and kill it or ſell it, he ſhall reftore 
five oxen for an ox, and four ſheep for a ſheep.” IFA 


theif be found breaking up, and be ſmitten that he 
die, there ſhall be no blood ſhed for him. If the ſun 


be riſen upon him, there ſhall be blood ſhed for him; 
for he ſhould have made full reſtitution: if he have 


nothing, then he ſhall be Told for his theft. If the theft 


be certainly found in his hand alive, whether it be ox 


or aſs or ſheep, he ſhall reſtore double.” The ſuppo- 
ſtition 


bo Exod, XXII. J, 2, &c. 


How the XIV. As we have here had occaſion to mention a 
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| theft i _ is the day-time, an a. double. reſtitution is 
required, ſhews that the cattle ſo. ſtolen were appel : 


to. be in ſome place of ſecurity. . 
What has been here ſaid concerning werey or cle- 
meney is applicable only, where men live in the liberty 

and equality of nature, or where the right of puniſh; 

ing is every mans own, ſo that he may abate the 
rigour of his demands, or entirely give them up, at 


his owa diſcretion. . But in civil ſociety, where the 


magiſtrate puniſhes, he exerciſes the right of the pub- 


ke His mercy therefore is to be guided by what he 


reaſonably preſumes to be the will of the public, and 
not by what he might be willing to do, if he was 
exerciling only his owa private right of puniſhing. 


goods of a puniſnment by dauble or fourfold or fivefold reſt tu- 


criminal 


are affect. tion, it may be proper for us to ſtop a while in order 


ed by 


pauniſh- 


ment. 


to conſider, whether in the liberty of nature the per- 
ſon, who puniſhes, particularly if he is likewile the 


perſon, who has ſuffered by the crime, has any right to 
take poſſeſſion of the criminals goods, or acquires any 


property in them, in conſequence of the right to puniſh, 


beyond what is ſufficient to make him ſatisfaction for 


fuch damages, as he has ſuſtained. In civil ſociety 
puniſhments by fines, or by confiſcation, are very uſual; 


7 and 1 in ſome countries, the law may direct, that what 


is thus taken from the criminal ſhall go to the fuf- 
ferer: as we find the moſaic law provided in the in- 
ſtances juſt, now taken notice of. _ | 

Ho the. civil magiſtrate comes by the general 
power, of puniſhment, and how-he comes by this par- 
ticular. power over the criminals goods, will be the 
Proper ſubject of ſome of our future ane. At 


4 


preſent 


oo 1 
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preſent we are only to enquire how a criminals goods 
are affected by the right of puniſfing in the liberty or 


equality of nature; where there is no magiſtrate, in 
whom the excluſive right of puniſhing is Ren n 
this tight belongs promiſcuouſly to all. 


It is plane, that loſs of goods may ang 550 the 
ends of puniſhment ſeveral ways. Such a loſs as this, 


like any other evil, which the criminal is made to feel, 
may teach him to behave better for the future, for fear 
of ſuffering ſuch another loſs, if he has ſtill any thing 
left to loſe. Where many of his goods are taken from 
him, ſo as to reduce him to a low condition; he will 


have fewer opportunities of offending, than he had, 
whilſt he had enough to maintain him in idleneſs: 


And theſe opportunities will be more | particularly 


leſſened, if his riches, whilſt he had them, were either 
the principal motives to his crime, or the chief inſtru . 
ments, that helped him or gave him the power to 


commit it, Since then the ends of puniſhing may thus 
be anſwered by deprivation of goods; if we have any 
tight to make a criminal ſuffer at all for theſe ends 


we muſt have the ſame right to make him ſuffer in 


his goods; as to RE CNT EINER ene 1 
ly in his perſon. 
But the great queſtion is, when the anal 1 


deptived of his goods, who has the property in them? 
They cannot naturally paſs to his children or relations, 
if inheritance is not a right of the law of nature. Nay, 


though inheritance was ſuppoſed to be natural, or 
though it had in a ſtate of nature been'introduced or 
eſtabliſhed by general conſent; yet even then his ehil- 
tren or relations could not, in virtue of ſuch a right, 


clheim to inherit the goods, which he loſes: - For inheti- 


une is not a right to claim property in ſuch things, as 
belonged 
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things; ar he leaves the heirs in poſſeſſion of, when 


hitowri property eesſes by death! S that before his 


dbath, there on be n claim of inherĩtance upon any of 
his2goods g and at his deatiꝭ there can be no claim of 


inheticance upon fach af his goods us he does not leave 
them ũn poſſeſñon of. And he certainly no more leaves 


Jyſtlp deprived of in his life-rime;/ chan he does of 


As the heirs of the critina have no claim to ſuch 


ther has che injured perſon any, conſidered merely as 


be ven, why he ſhould have a right to more: unleſs 


ſome poſitib la has given him ſuch a right. The 
ends, which juſtify puniſhment, will by no means ex- 


tend his claim any farther than this. The criminal, by 
ſuffering in his goods, may be diſcouraged or prevent- 
ed from offending again: but a deſign to diſcourage 
or prevent him from offending again can be no ground 


for that perſon whom he has injured by offending once, 


to claim property in the goods, which be is deprived 
oi. The ends of puniſhment may be anſwered by tak · 
ing the criminals goods from him: but theſe ends do 
nt require, that the property, which he loſes, ſhould 
be veſted in the perſon, whom he has injured. 
The perſon, who puniſhes, whether it is the ſame, 
thar has been injured, or any one elſe, ſeems molt 
likely:to'have; or rather to acquire, a right in ſuch 
gaods: not becauſe; he is at the trouble of OT 
W. f . : 


belonged ed the uneeſter; whenever his property in 


goods, as he loſes im ehe way of puniſhment ; ſo 'nei- 


the injured: perſon He has indeed a right to ſo much 
of th&'oriniimaly/goods;' as will make him amends for 
the' damage; which! he has ſuffered': but no reaſon can 
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but becauſe, when he deprives the criminabof hie pro 
perty in them, he has the faiteſt ppportunity:106-being? 
the. firſt ocupant. The petſon whe-undertakegt6r 
puniſh a criminal, has another pDtunity, beſiden 


ſon, may be eſtimatedꝭ in money or ãĩn gopds and hat 
probably. would willingly ſubmit co ddoſe ag muelu 
money, or as many of his goods, as would make the 


evil, which he ſhould feel by ſuch loſa, equal or nearly 


equal to the evil of. ſome other puniſhment. Suppaſe: 


for inſtance the puniſher might impriſon him, and he 


his liberty: in this caſe by his wn: voluntary rat he: 


might give the puniſter a certain ſum of moneys in?: 
order to redeem himſelf from impriſenmenta chat iso 


43 


: this, of acquiring a right in the eriminals goods. Moſt 
of the evils, which the criminal can ſuſfer in user 


he might chuſa to beat one ſort of puniſhmegt, nher: 


than another: and, in conſideration of: the, papithers; 
being willing to change the, ſort of punifhment,»het 
might make over his right to that, ſum of modey, ar- 
to any other of his goods. of the ſame value. b 

After a number of men have originally acquited a 
general property, as a collective body, in all ſuch thingti 


as are diſtributed afterwards by that body amongſt theo 


particular members of it, and ſo become the private: 
property of each individual, to hm they are thus: 
ditributed and afligned a we dia. noty ithſtanding his. 
luppoſe each individual in reſpect of puniſument to bei 
ſtll in a ſtare of nature; that is, we may ſuppoſe 


ght of puniſhing to belong pramiſcuouſiꝝ co each, of 


them. Whoever-in theſe circumſtanges puniſhed a cri- 


minal with Joſs;of goods, could have no right ta theſa 
goods, unleſs by way of commutation. If nothing has! 


Acceſſo- ; 
ries to a 
crime 
puniſh- 
able. 


BY, 5 Fault; 


that the former has merely deprived the latter of his 
goods; ſuch goods have then no particular owner: and 
if the puniſher could claim them at all, he muſt claim 
them as the firſt Occupant. But where a right of 
general property in the public or collective body 


obtains; ſuch goods, as have no particular owner, do 
not ceaſe to have any owner at all; they revert to the 


public or collective body, and are not ſo in common, 
as that any one, Who pleaſes, may lawfully ſeize them 


for his own, and acquire property in them by ſuch 


occupancy. Suppoſe ſuch a collective body of men to 
have approached a little nearer to the forms and inſti- 
tutions of civil ſociety, and to have made over their 
general property to ſome one or more particular per- 
ſons: then as all goods, which have no other owner, 


ſo thoſe amongſt the reſt, which a criminal is deprived 


of in the way of (puniſhment, will become the pro- 
perty of ſuch perſon or perſons; that is, in the more. 
common way of ſpeaking, the goods of a criminal 


Will, as a puniſhment for what he has done, be forfeit- 


ed to him or them; when deprivation of goods is the 
proper puniſhment of his crime, and any one thinks 
fit to inflict that puniſhment. 

XV. We have ſeen, that juſtice will allow us to 
puniſh the perſon, who commits a crime: but it may 


ſtill be aſked, whether we can, confiſtently with the 


"fame juſtice, puniſh any others beſides him. *This 

queſtion relates to two ſorts of perſons ; to ſuch as arc 

partys in a crime, though they are not the immediate 

*doers of it; and to fag as have neither done the 

criminal. at, nor are any ways concerned it. | 

As to the firſt ſort.of perſons, thoſe, who are partys 

in the crime; they are planely liable to puniſhment; 
not for the guilt of another man, but for their own 


4 Grot. L. II. C. XXI. 5 I. 
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guilt; not becauſe a criminal act has beck done by 


ſome one elſe, but becauſe they had a ſhare or were 


acceſſories in what that other perſon has done. The 
ſeveral ways. by which we may ſo far make ourſelves 
partys in doing an injury, as to become partys 


likewiſe in the obligation to make ſatisfaion for the 


damages ariſing from that injury, have been already 


explaned. By the ſame ways a man may make himſelf 
ſo far a party in a crime, which another commits, as 
to be juſtly liable to be puniſhed for it. They, who 
command a crime, who confent to it, when without 
their conſent it could not have been committed, Who 


alſiſt the immediate actor in committing it, or who 
protect him, after it is committed; they, who are in 
ſtrict juſtice obliged to forbid the crime, and do not 
forbid it, who are in like manner obliged to aſſiſt the 
ſulferer, and wilfully neglect to aſſiſt him; they, 'who 
adviſe, or encourage, or countenance, what is done; 


and they, who ought to diſſuade the crime, but do 


not diſſuade it, or who ought to make it known, but 


| conceal it; any of theſe are partys in it, or acceſſories 


to it: and if they have ſuch a ſhare in it, as evidences 


any evil diſpoſition, they become liable to puniſhment. 
It is however to be obſerved, that a man may be ſo 


far acceſſory to a crime, as to be obliged to make good 
the damage ariſing from it, without being liable to 
ſhare in the puniſhment due to the guilt of it. Every 
neglect of juſtice, though in the ſlighteſt inſtances, 
obliges him to make reparation : becauſe juſtice, even 
in the ſlighteſt inſtances, is what all mankind may claim 
of him. But puniſhment is inflicted to correct a bad 


diſpoſition, or to prevent it from breaking out into 


future acts of injuſtice: and it is very poſſible, that 
through inadvertence, or by accident, a man may be 


„% + wb 


STITUTES or 1 
» woo ion 0 hy rm to others in the lower inſtances, 
within ei ſuch a bad diſpoſition, as to n in 
| * Hecd either of correction or reſtraint. „ 
n In puniſhing a criminal and his acceſſories; when 
they, by whole authority or at whoſe inſtigation he 
" committed the crime, can be found out, and are in 
our powerz it is generally thought reaſonable, that 
ve ſhould be more ready to mitigate or to remit his 
puniſhment than theirs. The crime is ſuppoſed to be- 
gin from them; and we are willing to hope, that un- 
leſs they had commanded or inſtigated him to do 
what he has done, the fact might never have been 
commirted. Burt certainly this rule will in many caſes 
be a very improper one. He, who is under the ſtrongeſt 
temptation to cominit a crime, has the leaſt guilt; and 
whether we conſider him as an object of our mercy or 
not, yet in point of juſtice he deſerves the leaſt puniſh- 
ment. Now it frequently happens, that his provoca- 
tion, from whom the crime. begins, is much greater 
than his, who carries it into execution, I may have 
provoked a man by ſome extreme ill uſage, which 
uts him upon hiring an aſſaſſin to murder me: the 
- guilt of the aſſaſſin who is prevailed upon by a {mall 
reward to commit the fact, is planely the greater of the 
two: for he, who can be brought ſo eafily to com- 
| mit a crime, muſt have a worſe and a more dange- 
_ 20 rous diſpoſition of mind, than he, who does not 
"8 appear likely to have thought of committing it, if 
he had not been under the influence of ee ; 


vocation. 


_ Thoſs XVI. *The principles already eſtabliſhed, concern 
no ſhare ing the ends and the right of punilhiag, will ſufficient- 


ins not IV Prove chat they, who are no ways concerned in 


— crime, cannot with any appearance of juſtice be po 


7 Grot. ibid, 9 IX. X. xl. XII. 
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diſpoſition to hurt 'mankindy' tht here there i 
crime to evidence ſuch a diſpoſition, chat ®, where 
there is no guilt, were cal be in 
puniſhment. þ 5 By Bo Es 

We Jo not thlleed mata thut fi no pt 
be juſtly inflicted upon Aa criminal, which 
manner or by any accident whatſoever, inno- 
cent perſon. Mankind are ſo connected with one ano 
ther, that, if this was a true principle, it would be al- 
moſt impoſſible to puniſh'a criminal at all: for there 
is ſcarce any puniſhment, which ean be infficted, but 
what, by ſome accident or other, will in its conſequences 
affect other perſons, beſides him, upon whom it is in- 
flicted. No one is ſo much a ſolitary individual, as to 
be, in all reſpects, quite detached from the reſt of his 


ſpecies: either our intereſts are mited with the intereſts 
of others, or at leaſt there are ſome, with whom we are 
connected by ties of affection. The death of a parent 


will commonly hurt his children; both upon account of 
the intereſt, which they had in his life, and upon ac- 


count of the affection, which they had for his perſog. 
He cannot be maimed or impriſoned without their feel-. 
ing it: they loſe at leaſt that pleaſure, which they en- 


joyed from his company or his welfare, and are perhaps 


deprived of that maintenittice, which they received from 


his labour. Even any corporal pain; though he is the 
immediate ſufferer, affects them: it is a pain to them, 


chat he ſhould be hurt: and what is a diſgrace to bim. 


is, however we may reaſon about it, a diſgrace to his 

family iti the opinion of the world. Where a man is 

not attached to others by natural affe ctiom; he has many. 

other . will extend n 
| . e 
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HK his 9 to them. If he j is in debt, and has | 


tisf his creditors, but either by his la- 
or by 1 Boing on in ſome gainful employment, 
40 entered 1 into, and which they perhaps 


hh be 


had . upon; his death, or his im- 
„priſonment, or his baniſhment, will be a loſs to them. 
I he is a ſlaye, his maſter will be a ſufferer; if he is a 


ſter, his dependents will be ſufferers; when any of 
the higher puniſhments are inflicted upon him, But the 
loſſes or evils, which any of theſe innocent perſons un- 
dergo, i in conſequence of a criminals, puniſhment, i is not 
a puniſhment to them. They ſuffer indeed; but they 
wust look upon what they ſuffer as a natural misfor- 
tune, which, was brought upon them, not directly by 
the deſign of thoſe, who inflict the puniſhment, but in 
.conſequence only of their accidental connections with 
the, criminal, upon whom it is inflicted. All puniſh- 


dent may indeed be confidered as ſome lofs to them, 


"who ſuffer it: but then all loſs is not on the contrary 
to be conſidered as a puniſhment. Whatever loſs we 
Jelignediy and directiy bring upon a man, if we do it 
upon account of ſome crime, that he has committed, it 
. 2 puniſhment; if we do it without any previous crime, 


it is an injury. Nay even ſuch loſs, as we bring upon ⁊ 


man in conſequence of what we do, is an injury; if the 
act from hence this loſs ariſes is an unlawful one. But 
the loſs, which an innocent perſon ; by thepuniſh- 
ment of a criminal. upon account of the accidental con- 
nection, that there is between ſuch perſon and the cri 
minal, is not of either of theſe ſorts. It is not direct 
or deſignedly brought upon him: nor is it the conk- 
quence of any act, which is in itſelf unlawful. He 
ſuffers it in conſequence only of. our doing What, in 
eps of the n n a fight to do. _ 


; * 
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queſtion, whether a criminal may juſtly 
His goods, ſince er eb 6 
deſcending to his children, nbtwitliftagding * theſe 'thil- . 
dren have no ſhare at all ir tie iſt VP his Etitthes: | 
-puniſhment.is, in this reſpect, ho more pd N 
than any other puniſhment would be: fince as we have 
ſeen, in almoſt every other ſort of puniſhment, his cbil- 
dren and all others, ho are connected with him, muſt = 
in ſome degree or other ſuffer with him. And upon — 
the ſame principles, that we Juſtify any other fort of 
puniſhment, we may juſtify this, in which the lofs ſuf- 
fered by the children is not directiy or deſignedly7 
brought upon them, but only in conſequence of dur 
doing an act in itſelf lawful. Ai 910413 IO 18115 13 303 - 
I am aware however, that chis explanation of che 
matter is open to an bjection. "IC ny; beafked, whe- 
ther in calling the act à lawful one, Which is atrthiled 
with this conſequence, we do not tale the point iH gde. 
-ſtion for granted; The loſs, which the children ſuſtad , * 
though we do not think fit to call ĩt a puniſhment, may 1 
pet be an injury: as all loſſes are, which any intent 
perſon ſuffers in conſequence of our doing, What We 
ought in juſtice not to do- And to ſay, that but act of 
puniſhing a criminal, by deprivation of goods, is in ĩtſelf 
lawful one, is taking it for granted; that the act is 
lawful, notwithſtanding the certain cotiſequeiice of it is, 
that an innocent per ſom will be hurt by ie. © However, 
this objection is not a very formidable one: for when = 
we ſay, that the act is in itſelf a lawful one, we confi- , 
der it as detached from this conſequence. In the firſt 
place we may affirm, what has been proved already, 
that it is lawful to puniſh a criminal. And in the next 
Place, we may affirm, that if a criminal was a ſolitary 
Ee 2 in- 
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individual, who had no children and no ties: at all, 
his goods would deſcend at his death; it 
would be lawful to puniſh him by deprivation of goods. 
And if the act is-lawful thus far; the conſequences, 
which are not directly deſigned by him, who does it, 
but follow by the accidental connection between the 
criminal and his relations, are not chargeable ns | 
him, as an injury to thoſe relations. | 
Children have a right to maintenance from Geir pa- 
rents; they have a right likewiſe to the pleaſure, which 
they receive from the company, the ſafety, and the wel- 
fare of their parents. Now there is ſcarce any ſort of pu- 
niſhment, but what will in ſome degree or other affect 
the children, when it is inflicted upon the parent. And 
yet we never hear the ſame complaints about the injury, 


which is done to the children, by puniſhing the parent 


in any other way, that are uſually made about the pu- 
niſhing of him by deprivation of goods. Every one 
ſeems to be aware in other inſtances, that the loſs 
ſaſtained by the child is accidental, and that the view 
of what it muſt ſuffer, by the puniſhment of its pa- 
rent, is not ſufficient to make ſuch puniſhment unjuſt, 
Though in fact the loſs, which is ſuffered by the child 
in-other inſtances, affefts what may with more pro- 
priety be looked upon as its right, than the loſs which 
it ſuffers in the inſtance of taking away the parents 
'  _ gpods, For the child has no more than an expecta- 
tion of ſucceeding to his goods; and this expectation 
depends upon the condition of his keeping thoſe goods, 
till he dies. So that by depriving the parent of his 
goods, inſtead of taking away any right from the chil- 
_ dren, we only intercept the condition, without which 
| they can have no right at all to them. Puffendorlff, 
after he had come to this concluſion, goes on joy 
J ; e, 5 


FB, VIII. Chap. III. $ XXXT, 


cx. NATURAL LAW. | 
ſerve, that it was however, as Buchanan calls it, a truly 
unjuſt and barbarous law, which was made by Mogal- 


dus king of Scotland, that all the goods of condemned 


criminals, were to be forfeited to'the crown, excluding 


their wives and children from any part of them. If he» 


does not uſe the word unjuſt in its ſtrift and proper 
ſenſe, it will be eaſy to reconcile what he here ſays with 
his former concluſion, For though the rigour of juſtice 
will allow of this; yet it might ſtill be his opinion; that 
tenderneſs and humanity would perſuade us to let the 
wife and children of the criminal enjoy, if ba ad 
whole, yet however ſome part of his goodes. 
But perhaps he had in his mind another 5 8 
ſuch a law as this: an objection, which does not ſeem 
to have been much attended to. Though deprivation 


of goods may be juſtifyed, even againſt any ſuppoſed 


injury to the children of the criminal; when this is the 


only puniſhment, which he is made to ſuffer; yet it is 
ſtill a queſtion, whether he may be puniſhed by _ 
and by deprivation of goods too? All the reaſons, u 
which the juſtice of puniſhment is ſupported, are 

fyed by the death of the criminal. He is aaa 
prevented from offending again, when his life is taken 


from him. And as we ſhewed before, upon this prins' 


a ple, that all unneceſſary torture, that is, all pain, which 
might have been avoided in putting the criminal to 
death, is an injury to him; fo here it may be aſked, 
5 whether the accumulated” puniſhment of death and 


_ Ceprivation of goods i is not upon the ſame account £0 


be looked upon as an injury ? 

If this was the whole of the objection; we ads 
eaſily reply, that deprivation of goods added to death 
is not like unneceſſary torture added to it. The crimi- 
nal feels the unneceſſary torture; and becauſe he is then 
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3 ling or * mangling | 8 6h it is become in. 
e: if it ig at A to be called taking is goods 
om Him, it is ta ding them from him, after he has no 
longer any occaſion f for them, and can no longer 8 
the loſs of tbem. 5 
Bot here the caſe of the children turns, and gives! new 
force to the objeKtion. 37 they have a claim to inherit 
offefled of; then to ſeize d upon 
of the father at his death, though it is no 
i 115 him, wilt be an 1 injary to them; becauſe in 
$ Caſe ſeizing his goods" is not merely intercepting 
hich the 75 bad a on to 
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1e condition, upo 
18 It Is takin 


i Shall Re la? Y, Rab? it is 87 great as for r men to e 
93 5 of thisfort before their eyes: ſince though 
y might be hardy enough to offend, where they 

* theinſetves are to ſuffer alone; yet their affection for 
I _ children will probably prevent them from offend- 
ing, where they foreſee, that if they do offend, theſe 
1 children muſt ſuffer with them? But when we are en · 
ad about the juſtice of inflicting a puniſhment, af- 
er a crime is over; it is nothing to the purpoſe to give 
"In anſwer drawn from the expediency of threatening 2 
puniſhment before the crime is committed. It might be 
of great uſe to threaten, that if a man committed ſuch 
of ſuch à crime, his children ſhould be tortured or be 
put to death before his eyes; and doubtleſs to inflit a 

i Puniſhment of this ſort in ſome inſtances, might be of 
great uſe in preventing ochers from offending. But the 
expediency of ſuch a procteding would never ſhew the 
18 of it. e Jo it might be, in reſpett E 
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de right of inheritance, may model it as they pleaſe, _ 


cut off; and then, in conſequence, | 
which this bar ariſes, had not given. him a hs. Op 


but by inteſtate" ſucceſſion, . 


cueful enough to make a will. For bhoweyer inheri- 
tance in inteſtate ſucceſſ̃on may be the creature of civil 


ibe incidents of it, the power of making a will W 
the reſt, is the effect of civil inſtitution ? This would 


r yd 00 TR DW OO OY 


the parent, who upon account of his crime is made 

ſuffer the anguiſh of ſo horrid a ſpectacle; yet 2 

ly it never could be thought juſt, in reſpect o of the chil- 

dren, who are thus made to ae torture. pf de th 1 

nornichſtanding they are clear To the  guile of of ter 
ts crime. 


18 80 
hte 


Shall we fay, that Ra ect! is an iattithtsg 
and that conſequently, in a ſtate of natural lber t 
injury is done to the children in cutting them o rom 
inheritance; becauſe they had no right to claim * 


and that in a ſtate of civil ſociety, thoſe, wh fo inſtitute 


and may convey the goods of the father 1 to his Fu 
dren, upon ſuch conditions, as ſeem” to t em to he 
moſt convenient. They may therefore, in view to the 
expediency of ſuch eſtabliſhment, appoint, that, w 
the father has been guilty of ſuch or ſuch. crimes, 
inheritance as derived from or 


ment, what in the firſt inſtance was exp 
becomes juſt; the child is not injured b 1 
his claim to inherit; becauſe if rhe ſame 


inherit, he would have had, no ſuch claim at. 3 
This, anſwer may be a. fatisfactory one, where. 
children have no riglit to the goods of their paregts 
ee ee ö 
ficient anſwer; if the parent, or other anceſtor, has been 


inſtitution; inheritance by will is coeyal with propert 
Shall we ſay therefore, that property itſelf and 
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| INSTITUTES. or 
be ſaying what | 
true. Y 

But where property is con 1 as acquired i in the 
groſs and as derived from the public tothe individuals, 

in whom ſeparate or private property is veſted; he 


Rpt wel De g oel, 


| Public might certainly make the grant of it to ſuch in- 
dividuals upon ſuch terms and under ſuch conditions, 


as ſeemed to be moſt expedient, or moſt conduciye ta 
the common good. 


But even then it is to be remembered, that a gene- 


1 al grant of property to the individuals can neyer be 


underſtood to be any bar to their diſpoſing of their 


goods by will; unleſs this limitation i is particularly men- 


tioned. For as the right to diſpoſe of our goods by 
will is naturally incidental to property; whoever grants 
the one, does at the ſame time grant the other; if no 
expreſs condition is annexed, which may prevent it, 
Upon the whole then we may come to theſe conclu- 


ſions. "Where a criminal i is puniſhed with death, ſyp- 
ſing - inheritance i in "inteſtate ſucceſſion to be the crea- 


ture of civil inſtitution, the children, or other relations 
of ſuch criminal, haye no claim to his goods, in theli- 


berty « of nature; 1 a0 d conſeg vently deprivation of goods 
can have no injuſtice in it. It cannot be unjuſt inre- 
ſpect of the criminal; becauſe, after he i is dead, he does 
not feel the loſs of them. And i it cannot be unit in 
reſpect of the children ; becauſe i in reſpect of them it 


; not properly deprivation; it does not take from them 


any thing, which they had a right to; it only prevents 
them from poſſeſſing v what did not belong to them, any 
more chan to any other perſon. —Bur though inheri- 

ic! inceſtate Tucceſſion is ſuppoſed to be intro-. 
* 92 5 NE and to be eſtabliſhed by pane 


cxvim. " ATURAL 1. Aw. . 
vith it: and conſequently, where a criminal 8 
is pan with death i in 1 the liberty of nature, 1 
ever claims his goods by will 10 be injured, if the: 
were hindered from ſucceeding | to them. — And thoug 
we conſider civil ſociety as in its infancy, which is th 
caſe where a body of men have the property of lands in 
groſs, and individuals derive their private property from 
the grant of ſuch body ; yet this principle would not be 
ſuficient to juſtify depriving the heir of a claim under 
the will of the anceſtor; unleſs where it was othermiſe 
provided by ſome expreſs conditions annexed, to the 
8 per we are to obſerve farther, that 40. ci 1 
ſociety the eſtabliſhed laws, to which, as we ſhall ſeg 
hereafter, all the ſubjects conſent, either mediately or 
immediately, operate in the ſame manner with ſuch als; 
preſs conditions. Whether thoſe conditions are 
at firſt, or are introduced with conſent of partys after» 5 
wards; there is no injury on the ſide of the communi= 
ty, which makes uſe of them, as a reſtraint upon the 
behaviour of the ſuhjects. So that i in civil ſociety, by | 
virtue of the laws, the power of making a will mays 
confſtently with juſtice, be taken away from criminals, 
who are puniſhed capitally. 88 
There is another caſe, in which ſuch perſons, as are. 
innocent of a crime, ſeem to be puniſhed for it; and. 
that is where the guilt of the criminal | is. the remote. + 
cauſe, but ſome act of their own is the immediate cauſe 
ofthe evil, which they ſuffer. He, that engages either 
far the appearace of a criminal, when he ſhall be call- 
ed upon, or for his future good behaviour, becon 
anſwerable for ſuch appearance or ſuch behaviour, 
| makes himſelf liable to undergo the penalty, u 
| e The guilt ofthe criminal 


1 „ 1 
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INSTITUTES oT R 
atiſing from ſome crime formerly committed, which 


made him liable to be called upon, in one inſtance, or. 


his guilt ariſing! from ſome future miſbehaviour, i in. 
the other inſtance; is the remote cauſe, which ſubjects 


the ſponſor to undergo what he voluntarily engaged to 
undergo, upon condition the criminal failed of appear 


 ipg;orof behaving well. But the immediate cauſe, which 


involves the ſpontor in the obligation to undergo ſuch, 


evil, is his own voluntary act of engaging nodes this 


condition. | 
It is evident, that what the tor ſuffers | is ; owing 
ti his on voluntary act, and not to the guilt of the 


criminal; becauſe the meaſure of what he is to ſuffer is 


determined by his on engagement and not by the 


ge dere guilt - Whatever. may be the guilt of the crimi- 


Bf wir #47 


-:nalz this conſideration, does not affect the ſponſor: 
what he is to undetgo is neither more nor leſs, than he 
voluntarily engaged to undergo. Upon this account it 
is, that he, who thus gives ſecurity for another cannot 
forfeit his life, as a penalty; when the conditions, that 


he engaged for, are not made good. He cannot fore 


feit his life, becauſe he can forfeit no more, than he had 
pamned or i pledged as a ſecurity; and he can pledge 
nothing, but what he has a right to diſpoſe of. Now 
a mans life is not his own to diſpoſe of: and conſe- 
quehty,'as he cannot pledge it in ſecurity, he cannot 
forfeir-itz when the conditions, which be engaged for, 
fail of being performed. The antients ſeem to have 

been of another opinion: the ſponſor might in their 

judgment ſuffer capitally. And there is a plane reaſon | 
why they might be of this opinion, notwithſtanding 
they acted upon the principle here laid down, that the 


ſponſor ſuffers immediately on account of his own en- 
agement, «xd pot-on account ofthe crime and: 


. b. 1 1 1 & 3 


c. va run AL LAW. 
and cönſet querifly, that he can forfeit no more than he 
_ pledges, and can pledge no more, than he has à right! 
eo diſpoſe of. For in the meat time they looked upon 
every man to be abſolute maſter of his o] life, not 
only to keep or preſerve it, but to diſpoſe of it too, as” 

ne pleaſed. They allowed the ſponſor therefore, if hie 
thought fit, to put himſelf in all reſpecis into the 
place of the criminal, ſo as to ſubject himſelf to ſuffer 
capitally ; if it appeared upon enquiry, that the W 6m 
deſerved ſo to ſuffer, 
XVII. We have alrea 


It may not be amiſs, before we leave this ſubjec̃t, to 


tions, deſcend from the anceſtor to the heir. Guilty 
or a diſpoſition to do harm, i a perſonal quality 


and conſequeiitly the obligation, which ariſes from it, 


muſt be merely perſonal.” As the guilt is in the per- 
ſon and not in the goods; the heir, to whom thoſe 
goods deſcend, receives them without that obligation 


of puniſhment, which the anceſtor was under. But 


though the heir ſtands clear of the puniſhment itſelf, 
that is, though if the puniſhment was not inflicted; or 
at leaſt was not ſettled and determined, before the'dearti 
of the anceſtor, the heir will naturally not be liable to 
it; yet if it was inflifted,” or however was fixed, before 
his death, the heir will in conſequence" be affected by 
it; as far as t affects the goods of his anceſtor. ' For 
the heir can receiye theſe goods in no other condition; 
| than the anceſtor leaves them; ſo that if ny fine ot 


any forfeiture: has diminiſhed them; rt ; 
more 


| * Grotu ibid, ix ; 


— obere, oblige. | 


that the children'or heirs of Aveo cannot juſtly beton, 5 
| puniſhed, upon account of the guilt of their parent or ment does 


anceſtor ; provided they have no ſhare in this guilt.” e 


from the 
take notice of the reaſon, why the obligation to un- anceſtor 


dergo puniſhment does not, ile me other obliga- her. 
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IN STI TU T ES. OF +87) 
more than the remainder : or if the fine or forfeiture 
has been ſettled in the anceſtors life-time ; though the 
one has not been actually paid, nor the other actu 
ſeized on; they are due from the goods of the anceſtor z 
the obligation no longer reſts upon his perſon, but is 
extended to his property. Conſequently the heir, to 
whom ſuch property deſcends, receives it charged 
with this obligation, and is bound to give up what he 
can have no claim to, becauſe his anceſtor had none. 

In explaning this matter I have ſuppoſed the heir 
to be affected by the conſequence of the anceſtors pu- 
niſhment, not only when the puniſhment of a fine or 
' a forfeiture has been actually inflicted before the ance- 
ſtor happens to die, as where the one is actually paid, 
and the other actually ſeized upon; but likewiſe when 
ſuch. puniſhment. has been ſettled and determined, 
though it has not been actually inflicted. But in the 
N of nature this latter ſuppoſition cannot well take 
pl ace: for where there is no common judge to decree 

he fine or forfeiture, they cannot eaſily be ſettled and 
determined any otherwiſe than by an actual payment 


ol the former, or an actual ſeizure of the latter. It 


may indeed poſſibly be otherwiſe ; the puniſher and 
the criminal may by mutual agreement have ſettled 
this matter: and then the ſuppoſition will take place, 
eyen in the liberty of nature. Though the criminal 
has not actually been deprived of the poſſeſſion of ſuch. 
goods, as he had agreed to give up in the way of 
puniſhment, or rather in the place of other puniſh- 
ment, yet the obligation ariſing from his crime is, by 
ſuch pang extended Rane, his perſon, and af= 


Ann may frequently happen i in a ſtate of civil ſocie- 
t nnn A 


RN. 


i$ not put in execution before the anceſtors dea. 
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pens bull in this definition of war, is to be under» 
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feiture, ohether the criminal firefly. agrees to it ts: 8 
they become due, ſo as to affect his goods, and to make A 
the heir anſwerable; if irſhould happen, that the ſentence . _ 
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making war. | 
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I. WI djs a contention by bettet. When we call 
war a contention, we muſt not be underſtood” War, WW 
to uſe this word in ſo reſtrained a ſenſe as to mean by nn mn 
it only the act of contending. Nations are ſaid to be 
at war with one another, not only when their armies I 
are engaged, ſo as to be in the very act of contending z_ 
but likewiſe when they have any matter of controverſy | 
or diſpute ſubſiſting between them, which they are de- 
termined to decide by the uſe of force, and have de- 
clated by words, or ſhewn by certain actions, that they 
are determined ſs to decide it. War therefore, in the 


_ uſe of the word, ſignifies not only an act but 
a ate or condition, And upon this account the word 


ood to fignify the ſtate or condition of thoſe, who. 


though 
o Grotjus Lib, I. Cap. I, II. 
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* ER though they are not actually making uſeof force/have 
| Rare matter of diſpute ſubſiſting between them, which 
een be decided by no other means, and Who are there- 

' fot determined to take every fairopportunity of _ 
theſe means for the deciſion of it. 
Private II. If this is the notion of war; it is hi wha chile 
war what, may be war, in the liberty of nature, before the inſti- 
tution of ſuch civil ſocieties, as we call nations. War of 
khiĩs ſort is private war: becauſe, antecedently to the 
| forming civil ſocieties or bodies politic, which bodies 
5 are called public perſons, the partys concerned in war 
3 muſt be private perſons. Even after ſuch publie perſons 
are formed, the right of private war is only abridged, 
aid is nene taken 3 pgs er 1 
Ly +0 „ 27 
Our principal enquiries. at prixfine's are bin 
ici a narrow compaſs: they are only theſe two; firſt 
whether, in the liberty of nature, individuals may law- 
fully make war upon one another; and ſecondly, fup- 
ſuch war to be lawful, who are the Rs, 
_ that may lawfully engage in ir. 
War is III. E What has been proved already, « concerning 
My the right of defence, the right of recovering repars- 
tion for damages done, and the fight of inffieting pu- 
niſhment, will ſerve to ſhew, that an injury will juſtify | 
men in making uſe of force, both before and after i 
is committed. An injury juſtifies che uſe of force, be- 
fore it is committed; in order to guard againſt it: and 
jt juſtifies a like ule of force, after it is committed; in 
order either to recover what is loſt by it, or to hinder 
him, who has done it, from doing the like again. Now 
the uſe of force is war: and conſequently the law of 
nature, ſince it allows the uſe of _ wy of theſe 
(vet gang allows of war. 7 Te es bode 


oF. 
i Grot, ib. Grot. Lib. I. e 11.5; 1 


CAIX. WATURAL LAW. %% 


IV. Though the war, which we are now: ſpeaking Who may 
of, is the war of individuals againſt each other; yet — 
the law. of nature does not hinder any number of indi- making 
viduals from taking part in it. The ogy | 
intereſt. is immediately concerned, either to defend 


himſelf and his property, or to recover reparation of 


damages, r e | 


| n. who: may lawfully. make. uſe of force for his 
own ſecurity. This has been proved already in the in- 
ſtance of inflicting puniſhment. For as the right of 
doing this belongs promiſeuouſly. to all, who: may ſuf- 
fer by the criminal, if he is not reſtrained; any num- 
ber of perſons, where any one or ſome few of them 
have not force ſufficient to inffict the puniſhment, may 
joyn their force together for this purpoſe: what is 
lawful to each of them ſeparately is equally lawful to 
all of them, when they are thus united. Id reſpett | 
likewiſe of defence or of reparation, though it. is more 


particularly the intereſt of him, who is in danger of 
ſuffering, or who actually has ſuffered, ta guard againſt = 


the injury i in one caſe, or to enforce the de of re- 
paration in the other caſe; yet where he is engaged i in wr 
ſuch a lawful act, as either that . lara 
or that of recovering damages, no rule of juſtice can dale: 
forbid or reſtrain others from giving him their. aſſi- 
ſtance, | Nay where his ſufferings are likely to be very 

great, or have been very great already, and his own 
abilities, either to ward off the evil, which threatens 

him, or to redreſs it, after it is over, are but ſmall; 
benevolence would: rather perſuade thoſe, who have 

an opportunity of being ſerviceable to him, not to 
refuſe or withhold what help they are able to give him. 

From hence it appears, that war is lawful to two 

* perſons; either to him, whoſe intereſt is im- 


10m. Lib, I. Cap. V. 
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mediately concerned, or to A 0 voluntarily give 
him aſſiſtance. © 9 | 


But there is ftill a third ſort, pore: whom it 
may be enquired, how far they may lawfully engage 


in a war: and theſe are ſuch, as have no intereſt in 


the occaſion of it, and, if they were left to chuſe for 
themſelves, would take no part in it; but being un- 


der the authority of him, whoſe intereſt is immediate- 


ly. concerned, they are commanded by him to give 
their aſſiſtance. © The caſe of ſuch perſons, as'theſe, 
will come more particularly under our conſideration 


in: the ſecond part of this work, when we are to en- 


quire into the effect of civil juriſdiction upon our 


natural rights. Only we may here obſerve, by the 
Way, that as a fon, who continues in his fathers family, 
cor a ſervant, who has bound himſelf by 


for this purpoſe, is obliged to obey the lawful com- 


mands of the father or the maſter; the conſequence 
18, that when ſuch father or maſter undertakes a law- 
ful war, the ſon or the ſervant may lawfully affiſt him, 


- and are indeed rack to aſſiſt him, if he commands 


them. 


. 
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, Slavery. _ * 


I. Pafel 4 and perfect flbvery whats n. m. EY 
rence between deſpotiſm and parental power. III. No 

nan is naturally a flave. IV. Cauſes of flavery. 
V. Limitations of deſpotiſm. VI. Slavery how'the conſe- 
quence of juſt war, VII. Children of faves, why they 


follow the condition of their mother. 


1.2 FY Rotius, in defining perfect ſlavery, calls it an figs 
deſp 
obligation to give all our labour for a ſupply evo 
of the bare neceflaries of life. 3 erfect 
But the common notion of perfect lavery does not e 
ſeem to be fully expreſſed in this definition of it. We 
uſually underſtand the maſter or owner to have, not 
only a right to direct ſuch actions of the ſlave as may 
properly be called labour, but a right likewiſe to direct 
all his other actions. And from this right, to direct 
all the actions of the ſlave, there ariſes a right by gift 
or ſale to diſpoſe of the ſlaves perſon; that is, to tranſ- 
fer the power over him. For the ſlave, being ſuppoſed 
under the abſolute authority and direction of his matter, 
mult, in conſequence, be obliged to ſubmit to the 
authority and direction of another, whenever his pre- 
ſent maſter is pleaſed to order that it ſhall be ſo. 
Perfect deſpotiſm ſeems therefore in the common 
notion of it, to be an alienable right to direct all the . 
actions of another. And conſequently perfect ſlaver 7 
is an obligation to ſubmit to be thus directed. Diffe- 
II. The different ends, to which the power of a e 
maſter and the power of a parent are directed, will deſpotiſm 
lufficicatly diſtinguiſh them from one another: though and Pe- 


i | both a} 
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both of them are abſolute ; and though one of them 
extends to all the actions of the child, as the other 
extends to all the actions of the ſlave. The good 
of the child is the end, to which the authority of 


the parent over the child is directed: and the good 
of the maſter is the end, to which the authority 
of the maſter over the ſlave is directed: The parent 
has no right to command the child, but in view 


to the benefit of the child itſelf: the maſter has a 


right to command the ſlave to do ſuch actions, as are 


for the maſters benefit: ſo that however the ſlave may 


find his account in obeying his maſters commands, this 


is merely accidental; ſince the maſters right to give theſe 
commands has another purpoſe principally in view. 


But though the maſters power is not directed to the 


ſame end, and conſequently is not tempered by the 
fame limitations with parental authority, yet it is ſub- 
je& to ſeveral other limitations. We ſhall beſt under- 
ſtand what theſe limitations are, after we have conſi- 
dered the m_—_ of the mvp power and the ſlaves 
ſubjection. 


No man 15 Though it may be poſſible for a man to * a 


1s natural- 


ly a ſlave, 


ſlave from his birth; yet no man is naturally a ſlave. 
They who are flaves from their birth, muſt have been 
made ſuch by ſome accident, which happened before 
they were born; ſlavery is by no means their naturalcon- 
dition. Nature has indeed made a difference between the 
parts and capacities of mankind: ſome are better able to 


judge for themſelves, and to purſue their own good, 


than others: but. though this difference of parts and 
capacities nay have made it more convenient for ſome 
to be directed, and for others to direct; yet it cannot 
poſſibly be locked upon as a ſufficient reaſon, why the 


former ſhould ve ſlaves, and the latter be their abſolute 
a maſters. 


C XX. NATURAL I AW. 
maſters. Thoſe, who ſtand in need of the direction of 
other men, and are willing to have recourſe; to ſuch 
direction, ſtand in need of it for their own benefit, 
and are led to have recourſe to it by the hopes of 


advancing that benefit. But ſlavery is an obligation 


a man to be directed in his actions, in vie to 


their benefit, who direct him: it cannot therefore be 


founded in that difference of parts or abilities, which 


makes it convenient for him to have recourſe to in 


direction, in view to his own benefit. 


As men are naturally endowed with different ee 


of underſtanding and judgment; ſo are they likewiſe - 


naturally poſſeſſed of ſuch different degrees of | bodily 


| ſtrength, as will make it poſſible for one man, ho is 


ſtronger, to ſubdue. another, Who is weaker, and force 
him to obedience. But whatever ſuperiority in bodily 


ſtrength we may be born to, though it gives us the 


phyſical power, it does not give us the right, of com- 


pelling another to obey us. The weak mans mind and 


his body, and conſequently all the faculties of his mind, 
ſuch as his judgment and his will, and like wiſe all the 


powers of his body, are as much his own, as if nature 
had given him greater ſtrength, and enabled him to 


make a more effectual ſtruggle in his own defence. We 
cannot therefore claim a right to dictate to him, nor 
can we act, as if we had a right of forcing him, againſt 
his inclination, to purſue our intereſt in ſuch manner as 


ve ſhall direct, without doing him an injury, without 


doing violence to that judgment and will of his mind 

and to thoſe active powers ab his body, HOWS nature 

has made his Wm. 

L are born in a e aber to e 
But this ſubjection, has been ſhewn already 


to beck in its own nature, very different from ſlavery. 


f 2 And 
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And as it is diſtinguiſhed from flavery by its nature, 
ſo likewiſe it is by its duration. The maſters power 
1 over the ſlave is perpetual: the parents authority over 
1 the child ceaſes; when the child! is able to think and 
= to act for itſelf. 

But if neither ſuperiour onderfizentitiagn ,not ſuperiouy 
2 ſtrength, nor parental authority, is a natural foundation 
I of deſpotiſm; we may ſafely conclude, that no man is 
; naturally a flave : for there does not appear any other 
condition of human nature, which can poſſibly be 
imagined to give one man ſuch an abſolute right over 
anker as is implyed i in the notion of deſpotiſm, | | 
We may form a general argument to ſhew, bo 
nature gives no man a juſt title to deſpotiſm, upon the 
principles already made uſe of to ſhew, that no juſt 
title to it can ariſe from a ſuperiority in bodily ſtrength. 
If nature has made any thing a mans own, his mind 
and his body are ſo. At leaſt it is evident, that what- 
ever right one man has in his mind and body, another 
man muſt have ihe ſame right in his; that is, as far 
as we can judge from any appearance in nature, each 
man has an equal right in his own mind and body re- 
ſpeRively. But no mans mind and body can be his 
own,” unlefs the faculties of both, that is, his judg- 
ment, His Will, and his powers of acting are ſo. Now 
he, WH" nas 4 right in his faculties of judging of 
chuſin g and of acting, 1 is no ſlave. And ſince nature, 
which gave every man a right in his own mind and 
body, gave him a night likewiſe to theſe faculties; the 
conſequence is, that nature has not eee man in 
a ſtare of ſlavery. C162 0) BM Sl blo 
Cauſes of IV. But flavery, though it is not he ancient ſtate 
ee e any man, may be introduced confiſtently with the 


law or nature. © Firſt; * may come into a ſtate of | 
dave) 


c. xx. NATURAL LAW. 


ſuvery through the act of his parents. The law of na- 


ture obliges the parents to maintain their child. But ĩt 
is poſſible for them to be in fo low a condition, as to be 


wbſolurely unable to diſcharge this duty in their own 


perſons, and to be under a neceſſily either of ſuffering 
the child to-periſh, or of procuring ſome other perſon 
to diſcharge it for them. In theſe circumſtances, if civil 
laws had made no better proviſion, the law of nature 
ſeems to allow them rather to put the child into the 
hands of any one, who would upon his own terms 
undertake to preſerve its life, than to ſuffer it to periſh 
for want of common neceſſaries. Nature indeed gave 
the parents authority over the child in view to the 
childs benefit: and he, who undertakes to maintain it 
and bring it up, upon condition of its being his ſlave. 
has his own benefit principally in view. It may there- 


fore well be aſked, whether the parents have authority 


to diſpoſe of the child upon theſe terms, To this it 
may be anſwered, that the parents, through want nd 
infirmity,.. being under a, neceſſity, of leaving their 

child to ſtarve, or of accepting theſe conditions, pro- 


vide for its benefit, as well as they can, by deliver- 


ing it up to any perſon, who will undertake to ſubſiſt 
it, even upon the condition of its being bound to act for 


15 benelit, as long as it lives. There may however be 


a farther queſtion, how it is poſſible for the temporary 
right of the parent over the child, to produce à per- 
petual right in the maſter over it as a ſlave. And un- 


doubtedly, if chere was no other cauſe of the maſters 
power beſides the parents act, the ſlavery of the child 


would ceaſe, when it comes to years of diſcretion, As 
the authority of the parent ceaſes at that age, the 
power of the maſter, if it was derived ſolely from that 


authority, could ſubſiſt no longer. But the maſter under- 
rf 3 i 75 takes 
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cb Rom te Belt d finftstü the child, in view to his 
lden and conſequentlyirs maintenance i is not to 
de conlidered a as a bounty beſtowed upon it by the ma- 

ter. If then he does not give the child its Maintenance, 

K the child” muſt be his debtör for ſuch maintenance: 
and, upon account of this debt, he claims à right to 
"rea? its future actions for his own benefit. Nor will 
the labour of the child, after it is grown up, diſcharge 

this debt, ſo as to redeem it from ſlavery: beciüſe 

its future labour will be due to its maſter for its future 
ſubliſtance: and the original debt will upon this ac- 

Count ſtill remain unfatisfyed. This original debt may 
15 idee be greater, than what ariſes from barely main- 
taiding the child, whilſt it was unable to work; for as 
"the parents, though they were under a neceſſity of 
diſpofing of their child to ſome one, were at liberty 
ſg pole of it to whom they pleaſed; the maſter may 

"Have given them money to engage them to let him 

have the child, rather than any other perſon. And 
Whatever he bas thus paid to the parents is to be 
placed to the childs account, and becomes a parr of 
. the debt, which it owes to the maſter.” 

We may obſerve by the way, that when we ſpeak 
of parents ſelling their child into ſlavery, nothing 

4 more can be meant by it, than that the purchaſer, 
as we call him, gives the parents ſome valuable conſi 
deration to engage them to let him, rather than any 

other perſon, acquite a right to the ſervice of the 

child, by maintaining it in its infancy, whilſt it is una 
ble to earn its own living. For certainly as the child is 
not a llave to its parents, they can have no immediate 
right of making it a ſlave to any one elſe: nor ca 
they, properly ſpeaking, ſo ſell it, as that the purchaſe 
| ſhall immediately by their act acquire a right to diret 
all the actions of the child for his own benefit. | 
Second), 


C XX. NAT URAL LAW. 


- Secondly, ſlavery may ariſe from a mans own. con- | 
ent. As the law of nature allows him to give another a 
temporary right to direct him in ſome of his actions by 
contract or agreement; ſo it will be difficult, if not im- 
poſſible, to prove, that the ſame law does not allow him 
to make this right perpetual, and to extend it to all his 
actions. It is not very material to enquire. whether any 
_ perſon has ever conſented thus to part with his liberty: 
we are rather concerned to know what may be done 
of right, than what has been done in fact. And as 
every right. which a man is poſſeſſed of, may be 
alienated, if no law forbids him to alienate_it ; we 
may venture to conclude, that his liberty is alienable, 
in whole as well as in part, unleſs ſome law of nature 
could be produced, which, though, it allows him in 
numberleſs inſtances to let out his ſervice for hire, yet 
forbids him to make a ſlave of himſelf. It may per- 
haps be urged, that deſpotiſm implys a right to diſ- 

poſe of the life of the ſlave at pleaſure, and to com- 
pel him to do ſuch actions as the law of nature for- 
bids; and that conſequently, as no man has a right to 
diſpoſe of his own life, or to do what is unlawful, he 
cannot give any one elſe ſuch an authority over him, 
as is implyed in the notion of deſpotiſm. But the ready 
way of anſwering this objection is to deny the firſt 
principle, that it proceeds upon. Deſpotiſm does not 
imply a right either to diſpoſe. of the ſlaves life at 
_ pleaſure, or to compel him to do what the law of 

nature forbids. And the reaſon, why it does not im- 

ply ſuch a right, is the ſame, which the objectors 

give: no man is at liberty to diſpoſe of his own 
life at pleaſure, or to act contrary to the law of nature; 
and conſequently no man can put his life into the arbi- 


6 e of any one elſe, or ſubject himſelf to be 
rf 4 | com- 
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— a man a cannor ted: Hen. . 3 
not, it does not follow, that he cannot alienate a li- 
berty which he has. And he who has alienated all the 
liberty, which he has, to ſome other perſon, makes him- 
ſelf a ſlave; whilſt he, to Whom it is fo alienated, ac- 
quires ſuch an abſolute authority, as we call deſpotiſm. 
Thirdly; ſlavery may ariſe from damages done: 
where the perſon, who did it, has no other way of 
making reparation. The obligation to make reparation 
operates like a debt, and gives the creditor a right to 
direct all the actions of him, who has done the damage, 
to his on benefit; if this is the only way, in which 
he gan obtain ſatis faction for the damage ſultained. | 
But ſuppoſe the debtors labour will be of no uſe to 
the creditor, yet the obligation to make reparation will | 
ſtill ſubſiſt: and if this obligation can be ſatisfyed in 
any other way, either in whole or in part, the creditor 
bas a right to demand ſuch ſatisfaction. Now though 
the debtors labour would be of no ſervice to the cre- 
duor himſelf, yet it may be ſerviceable to ſome other 
perſon,” ho would be willing to pay for a right to 
demand this labour. And as the creditors damages 
may, at leaſt in part, be repared, though not hy uſing 
the debtot as his own ſlave, yet by ſelling him for a 
ſlave to the perſon, who wants him; the right to 
demand reparation would for this reaſon terminate in 
a right ſo to ſell the debtor; where: this is the only 
way, in which the ereditor could obtain any reparation. 
Fourthiy; ſlavery may be produced. by guilt, con- 
fiſtently with the law of nature. Amongſt the other 
methods of reſtraining a criminal from offending again, 
this is one: he will have few opportunities of offend- 
e all his actions are under the abſdlurk au- 
m7 


wil of the criminal deſerve — — 
The puniſhment of a criminal may Hkewiſe end- 
in ves where the guilt is ſuch as to deſerve death.! 
They, who are to puniſh him, may, if they find et: 
proper, remit the rigour of the penalty, and give him 
his life, upon condition of e ec e pat 
V. From whichever of theſe cauſes ſlav ns Limita- 
ir does not appear; that the maſter, merely upon ade 
count of that right, which we call deſpoti — 
right to diſpoſe of the ſlaves life at pleaſure b 
Wien davery is derived from the act of abe dab 
parents; it is eertain that act cannot immediate yana 
in ĩtſelf, give the maſter any arbitrary rigim ouey the liſti 
of the ſlave. The parents themſelves hadoriginally ney 
=_ this fort: mmm 
— flereryy where the parents fell the-(child,:66 
produced indeed; as we have juſt now ſeen, notcby the 
the child contracts, before it is able to earn its hνEẽZG = 
hood. And that this debt cannot gie the maſter 
any power to diſpoſe of the ſlaves life at pleaſuren 
will planely appear, when we have conſidered the 
| . of One abr, ex done or a debt 
nend. - er rr 
— flavery, if em à mans ow] conſent, 
gives the maſter no abſolute power over the life of the 
ſlave. The ſlave could not by his on act give the 
maſter any power; which he bhimſelf was not pe 
af; and no man has à right to diſpoſe of bene 
« pleaſure; TE HOG volt et 18 5 20 8892 


N assthey Es — every enki 
ſicleration in the debtors power, may by this means 
.:endan ſlavery; yet they give che creditor no abſalute 
right over the life of the debtor. His life is 
yaluable conſideration to himſelf; if n it, he loſes 
anhat is of the greateſt value to him. But it is n 
valuable conſideration to the creditor; that is, the 
editor by gaking it from bim would gain nothing. 
he laweof nature therefore, notwithſtanding, it gives 
the creditor a right to whatever may ſatisfy his de- 
" Napapdy can give him no right to the life of his debtor. 
He has a claim to whatever he can get from the debtor, 
vhich may be beneficial. to himſelf, till his damages 
are fully repared. But then his claim extends no far- 
ther: it does not extend to a right of taking what the 
debtor will be hurt by loſing; if what is ſo. taken will 
mot help towards making him amends for the damages, 
which che has ſuſtained. One might: -here aſk, how the 
- Jmpriſonment, of adebior, for no uſe or purpoſe what- 
ſoever, can be reconciled to the law of nature. He 
may indeed loſe his liberty by being confined to work 
for the benefit, of his creditor: becauſe this is an 
amends for the damages, which he has done, or for 
«Wes, which he owes. But the loſs of libert 
5 Katefndion for damages, than che Joſs, of b life, | 
by the inſtituted laws, of the ;ſociety will not give a 
full claim upon the debtors lands, but only upon 
his moveable goods; in theſe circumſtances, if the 
dabtor has no moveable. goods, and refuſes to pay out 
of his lands what he owes ; impriſonment may be a 
very proper way to _—_ him to a proper ſenſe, of his 


foundation in nature — eee. country, 


is frequent, the prejudices, that am hbwwe ben berg 
up in, will probably make them wonder to hear that 
ſſavery is a more natural and a more reaſonable cbnſe- 


night by conſenting to take the eritbinab as his liabe. 
So that even in this caſe though the puniſhers had 
orginally a right over the life of the criminal, yer the 
"maſter will haveins right over dhe life of the-faves 


' 
| 
ö 
q 
} 
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ent for debt 


where ſlavery is unknown, and impriſont 


yn of damage; or of debt, than-impriſontment:'" 
Fourthly; if ſlavery is the puniſhmentiof à crime, 


wzich deſerves no higher puniſhment; the power of 
the maſter or puniſner ſtops here: it would be unjuſt 
to inflict death, here the proper puniſhment isflavety. 
The maſter therefore has in this caſe no abſoluteiright 


over the life of the ſlave . Indeed where the dime de- 
ſerves capital puniſnment, the perſon, who inflicts the 


puniſhment; has in the firſt inſtanee a vighe over»the 
criminals life to take it away, if he pleaſes. But if he 
has agreed to mitigate the/puniſhment, by changing it 


into ſlavery, this right is at an end: he parts wirku this 


It is no objection to what is here advanced, that if 


a ſlave commits à capital offence; his maſter will hive 
a night to puniſh him with death. This right belongs 
to him as a man,; and not as the maſter of the ſlabe. 

Any one has the ſame right over the ſlave, in this re- 
ſpect, that the maſter has: and if the maſter is to be 
employed, rather than any one elſe, in inflicting the 


puniſhment; it is only becauſe he has better oppor- | 
tunity of wo ”y reep Nos) * as the ſlave is in 
yn cuſtody. ' eG TG INES 
wi need not be penticular in provieg, whiths 
been 


— 


been tr 3 — ng 
7% tothe — oe 41 to do any act, 
which the law of nature forbids. . — . 
Aenne e damages, or 
| of flevery: —— thought, chat the maſter 
can derive ſuch a right from any of theſe principles. 
We may indeed prove by a general argument, that it 
is impoſſible for him to have ſuch a right. The law 
of nature cannot allow any: perſon a right of forcing 
another to diſobey its own precepts: every pretence 
therefore of the maſter to e eee inc —— 
95 wich the law of nature. FC | 7 
Perfect ſlavery ſeems in its. own nature to e 
end to property; at leaſt it will make the ſlaves pro- 
poerey- werb wecdüag, For if he is bound in all his 
actions to work for his maſters" benefit, if the maſter 
nas a right to direct him to this purpoſe in whatever 
he does; he can neither keep, nor uſe, nor diſpoſe of 
3 either moveable or immoveable, for his 
on benefit, or at his own diſcretion, but ne 
—— at the diſcretion of his maſter. th 
However, I ——ů ů 
property; his property held under ſuch allowance is 
not rendered precarious, mühe 
The goods, which he has acquited, are as much his 
own to keep, to uſe, ee as if he had 
been free. In effect the allowance of having goods of 
his own is a grant of ſo much of his liberty as is ne- 
ceſſary for theſe purpoſes: the very notion of his 
having property in ſuch goods implys, that he has 
this liberty in its fulleſt extent; unleſs the maſter, 
when he allowed him to have goods of his own, has 
n fone rexgerls reſerve, ſo as to — 
1 0 The 


dies;che . wet goods awaycby. wills or ins 
teſtate ſucceſſion has been received im che place Where 
he lives, they will deſcend; to his heir, anch; the maſter 
vill have no claim to them 3 unleſs he basnexpre fe 
taken care to reſerve ſueh a claim. It may happen in 5 
deed, that his children are Hlaues: and for this reaſon 
are unable to claim either under his will 
ſacceſſion. But then it is their incapacity; Which ve: 
vents them from claiming, adden. a0 defect in his 
night, to whom the goods belonged. on 
VI. From what has been ſaid — origin Slavery 
of ſlavery, we may ſee in what manner ib may agile dong. 
from a juſt. WA. mal wisuclt: FA quence of 
ii lewink wetted either to recaves Juſt wes 
ſulfation for damages ſuſtained, or to infliqt pupiſhy 
ment upon ſuch as have deſerved. to be puniſhed. [ 
ſince the ſlavery of the party, who;has doe the injury ZE 
may be the only ſatisfaction, that can be ohtainad fo 1 
the damage, which he has done, or may be the proper 2 
puniſhment of his guilt, a juſt warimayendinflaveryy : | 


EXE. 


Deſpotiſm may thus be the conſequence af conqdeſt- 
But then the power of the conqueror does not hriſe 
immediately from conqueſt; he has no right ta16qme 
mand the vanquiſhed, to act for his benefit, merely he- 
cauſe he happens to be ſtronger than they are, and: has 
ſubdued them. — an. an . o“ hea» 


chat victory. is a/ divine deciſion incfa\ ur LOR: 
queror: and the inference from hence od 
be, that he has l now nat What divine right of deſpo : 
tiſm over the vanquiſhed, without conſidering whether 
be had any original right ro ute vis of * at all. 
hercas 


locke works V. II. p. 179. 225. 


a r leſpotiſm rcnidtys Ares. 
ory, the right of the-conqueror over the vanquiſhed 
does not ariſe immediately from victory: he muſt have 
had this right before, or his ſuperiour ſtrength — 
never have given him it. All that 7 — | 
is to enforce. his claim of damages, or his right of 


puniſtiment. This claim or this right might have been 
.___, unjuſtly: prevented from taking place, if his adver- 
ſiries had Happened to be ſtronger than he i is. And if 


wem it is ſaid, that conqueſt gives a right to deſpo- 
tiſm, all that is meant by it is, that it ſupports a 
right, which might otherwiſe have been hindered from 
obtaining its effect, the nn _ be _— 
to be at leaſt very inaccurate.” +/+ Fulle 
Slavery produced by an unjuſt war i is a Amed in- 
jury, notwithſtanding ſuch war is attended with con- 
queſt; The ſlaves, however they may be ſubdued, and 
be forcibly deprived of their liberty, continue in a 
ſtate vf war with their conqueror. They have ſtill a 
right to their liberty, and may enn Tights W 
ever they have an opportunity. 1 
I indeed his victory has been followed by ang exc 
_ preſs agreement between him and them, to confirm to 
him what, in the firſt inſtance, was obtained ubjuſtly; 
ſuch agreement may be binding. But it will certainly | 
be no other wiſe binding, than upon ſuppoſition, that 
the unjuſt foroe was removed. If the ſame unjuſt force, 
by urhich they were ſubdued at firſt, is made uſe of 
afrerwards to extort their conſent, ſuch agreement will 
be a nullity. An expreſs agreeme nt is neceſſary, even 
if the unjuſt force is removed: long ſubmiſſion, wich- 
out any efforts to free themſelves from ſlavery, will 
not give the conqueror a claim by preſcription; ſince 
no pfeſcription can take place, uber che original 
| was unjuſt. 9 The 


e e eee 
private war in a ſtate of nature, and private deſpotiſm 


of conqueſt in ſpect of civil power will come 
ly under conſideration in another place. 
VII. Since liberty is the natural ſtatè of 


derived from their parents, as their temper, their con- 
ſtitution, or their complexion ſometimes are: ſorne 
other principle, beſides the condition of their parents, 


If the condition of the parent is the occaſion of the 
childs ſlavery, it ĩs only the emote occaſion of it; ſame 
other accident is the ———— which deprives 


bold by its parents, is grown up and is itſelf berome 
a parent, its offspring, unleſs diſpoſed of in the ſame 
manner as the parent was, is not affected by hat was 

done long before its birth, and ſo done as not to in 
clude its liberty in the bargaii nm. new ret 
When a man enſlaves himſelf, Grotius contends; titat 
he may at the ſame time enſlave his future children, if 
he has no other poſſible way of providing for them. But 
then thoſe children are flaves; not merely becauſe their 
parents are ſo, nor indeed becauſe their parents have 


thus produced muſt ſtop here: the childrens children 
will not be affected by what has paſſed between the 


E them 
1 F ? Grot. ibid. XXIX. 


ot the power of a maſter! over his ſlave. The effects 


it may be aſked whether the children of ſlaves are hogs df favs 
to which we may anfwer; that if it is other wiſe pf follow 
the children of ſlaves are not free; the ſlavery of aer 


of their 


children is not entailect upon them by nature; it is not mother. 
will be neceſſary to explane their ſlavery o 


them of their liberty. When a child, which hascheen 


thus diſpoſed of them but by another accident, which 
has been already explaned at large. However ſlavery 


maſter and their remote parents and. in feſpec f 
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them the return, ey are ſlaves 
or not; and if — are, what made them, ſo,? ts. 


Thus ſlavery ariſing either from the act of a mans 
parents, or from his own. act, will not deſcend to his 
remote offspring: and much Jeſs will it deſcend 0 
them, when it is a ſatisfaction made for damages, which 
he has done, or a puniſhment of any crime, which he 
has committed. The child of a man, who has injured 
another, may be bound to make reparation; b . 
te obligation to make reparation affects, not only the 
perſon, but the goods likewiſe of, him, who did the | 
damage; and the child by taking the goods is in- 
valved. in all the obligations, with which choſe. goods 
are charged. But where. there are no goods, or what. 
goods there are will not be ſufficient to make repata- 
tion; that is, as far as the obligation affected only the 
perſon. of him, who did che damage, ſo as to ſubject 
him to ſlavery; the child, if it was neither a principal 
nor an acceſſory, is no waꝝ involved in that obligation. 
We. have. ſen, upon another occaſion, that guilt. is a 
perſonal quality; and conſequently, that, if the chid 
nds clear of the parents guilt, it cannot juſtly ſpare 
e ſlavery, or in any Ae puniſhment, mnie 
"inflicted on. the parent. 9 W ee 
Nor can it here be objeckedz "that, as. the child may. 
Is, Which, if the parent had not 
deprived of them, would have deſcended to it; 
ſo i it may for the. ſame reaſons be deprived of that li- 
i berty, which, if che parent had been innocent, would 
> have beeniits birchright. Theſe two caſes are wide - 
C y different from one another. Liberty is the childs 
i right. the parents. goods are only its conditional ex- 
the childs expeRtancy, where! it had no night; ve ca- 
not, 
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its own. 
If chen none of all the ways, by which diporifie® 


over the parents is acquired, will naturally affect the 


children; we are ſtill to enquire by what accident the 


| ſlavery of the parent ſhould make them ſlaves. Gro- 


tius, to make this enquiry more ealy; ſup poſes both the 
parents to be ſlaves.” The child then, he ſays, as ſoon © 


as it is born, is maintained at the expence of their ma- 


ſter, before it is able to earn its on livelihood by its 
work. By this maintenance the child contracts a debt, 
which its future work cannot diſcharge; becauſe 


its future work will be due for its future main- 


tenance. This debt therefore will remain as long 


3 it lives, and will give the maſter of the parents 


pOoWer. 


maſters power. But the enquiry may be carried one ſtep 


father back, by aſking, how the child comes to be 
a a ſlave rather to the maſter of the parents, than to any 


other perſon; ſince any other perſon ſeems to have as 
good a claim, upon this principle, as he has, to un- 
dertake the maintenance of the child in view to the be- 


nefit, which may ariſe from its ſervice? And in truth, 
Grotius has not ſhewn, either that the maſter of the 


childs parents, or thatany other perſon has ſuch a claim. 
As far as appears from what he lays down as the foun- 


dation of the childs ſlavery, it is as much in a ſtate of 
freedom at the time of its birth, as it would have been - 
_ eee that neither of the 1 were 


Po 4 Go We 


« right d cen vaſtiable- conſideration n e ee 


| Our authors principle, as hereexplaned, may perhaps. 2 
account for the childs ſlavery, after it is once in the 
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We cannot indeed maintain on the contrary, thit 
che children of ſlaves are naturally born flaves : but 
there ſeems to be an accident r to their birth, 
which fixes them to this condition. If the mother is 
a ſlave, her owner, during the time of geſtation; and 
during the time of her illneſs occaſioned by the birth, 
loſes her work, and is likewiſe at an extraordinary ex- 
pence in taking care of her. As this loſs and theſe ex- 
pences are owing to the child,” they make it from its 

birth a debtor to the mothers maſter; and upon this 
account he has an immediate claim to every valuable 
conſideration, that he can receive from the child, as far 
as this debt extends. It is a ſlave therefore from the 
beginning, not becauſe the ſlavery of the parent natu- 
Tally entails ſlavery upon it, but becauſe the ſlavery of 
the mother made the n from joe n 
dobtor to her wer. en 
The original debt is indeed ehctealie by its main- 
tenance during its infancy: and in this reſpect the 
principle laid down by Grotius has ſome effect in its 
"future flavery : though this principle is not ſufficient 
in irfelf to explane the — * its n at fut 
into . n een 
From hence we may de 10 3 why the off · 
ſpring ſhould naturally follow the condition of the mo- 
ther, and not of the father: why, if the mother iv a 
flave; the child will be fo, 'though the father is free; 
and why if ſhe is free, the child will be fo, though 
he is a flave. For if ſhe is free, no one has any pto- 
perty in her work, nor is put to any extraordinary 
expence upon her account, fo as to arquire any 
original claim upon the child. In another reſpect Me- 
wiſe the child follows the mother: it belongs to het 
maſter, if ſhe and the father are both ſlaves, and have 
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CXX. NATURAL LAW. 
different maſters. For the loſs of her work and the 
extraordinary expence, which the child occaſions, dur- 
ing the time of geſtation and birth, fall upon the 
n cin, ee ene 
father. 

It was chen to „ r thus * conceming la- 
very, that we may be enabled in the following book 
wo. diſtinguiſh this ſort of ſubjeAion from civil ſub- 
jection, and private deſpotiſm from civil power. 

We have been hitherto employed in conſidering the 
rights and obligations of mankind, the principles from 
whence they are derived, and the rules, by which. they 
are governed, in the liberty of nature. And though 
mankind are at preſent. united into diſtin&t civil com- 
munities, yet theſe points are not now become matter 
of mere ſpeculative amuſement, but are ſtill as neceſ- 
fary to be known, in order to aſcertain our reſpectiye 
rights and obligations, as if we had continued to live 
in a ſtate of nature. „ont; 
For firſt; though mankiad a are now | waited. into ei- 

ol communities, and are become ſubject to the poſitive 
laws of ſuch communities, ſo that theſe laws are in 
moſt inſtances the ſupport of their rights, and the 


united into one and the ſame civil community; they 
are not all ſubject to · the ſame poſitive laws; and 


conſequently theſe laws cannot aſcertain all their claims, 


or regulate their conduct in all inftances. Not only 
different eivil ſocieties, when each ſociety is conſidered 


as one collective perſon or body politic, but likewiſe 


individuals, who. are members of different civil ſocie- 
ties, are ſtill ia the liberty of nature, and muſt have 
recourſe to that law of nature, which reſpects man- 
| Kind, as they are individuals, in order to determine 
now: Gg2 what 


meaſure of their obligations; yet all mankind are not 
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- Secoridly ; ; even they, 3 Sn of the "Wa 
ty are upon many occaſions left to their natural li- 
berty: ſometimes becauſe the civil laws of that ſociety, 
"Either through their ſilence or their imperſection, have 
not provided for the caſe in queſtion : ſometimes be- 


0 cauſe either an expreſs ot an equitable permiſſion has 
Teplaced them, as it were. in a ſtate of nature, and given 
them leave to defend themſelves, when the danger, 
wWjhich threatens them, is ſo imminent, as to make 
Vt 8 5 for the civil laws to come in to their 
"aſſiſtance ; ſometimes becauſe the civil laws, from 
” the apprehenſ jon that ſome. rights, which are acquir- 
ed conbiſtently with, the law of nature, might be 
abuſed, would ſet ſuch rights and their correſpon- 


dent obligations aſide, provided the perſons ſo oblig- 
ed think proper to be releaſed from them: but thoſe 
perſons are left in the mean time to judge for them- 
ſelves, whether in good conſcience they ought to com- 
ply with ſuch obligations or not. 

Thirdly; civil laws are in ſome Ry tran- 


ſcripts of the law of nature ;-they are only ſuch rules, 


as individuals, in the liberty.of nature, are obliged to 
obſerve in their conduct towards one another. An ac- 
-quaintance therefore with theſe rules will be of great 
uſe towards enabling us to underſtand ſuch laws Nightly 
kg to apply them properly 
Fourthly; in interpreting nd mobi civil 15. 
when they are not mere tranſcripts of the law of 
nature, as it reſpects individuals in a ſtate of natu- 


ral liberty, a thorough knowledge of this law is com- 
monly neceſſary : becauſe though ſuch civil laws de- 


rive their N from civil authority; yet this 
authority | 
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authority does not always ſettle” the preciſe manner 
of their operation in each particular caſe, but leaves _. 
© them to operate according to the nature and reaſon of = 
* things. 5 4 58 7 F BEES 5519 1 1 | "Ing n Fo 8 * 1 | 
_ ſelves are eſtabliſhed, is derived from the conſent of © 
thoſe, who are ſubject to ſuch laws; it will be neceſſa- 3 
ty to inform ourſelves of the rights and obligations of 
mankind, as they are individuals; not only that we may 


trace out the origin of this authority, but that we maß 1 
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underſtand the nature and ſettle the extent of it, may 
determine what adventitious rights and obligations are 
introduced, what original rights and obligations are 
 eitherſurperſeded or altered, and in what manner ei 
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abridg'd. | *. DI 114 
XX, The Thirty-nine Aridi of the Church of England, | 
illuſtrated with Notes, and Confirmed by Texts of the Holy 
_ Scripture, and Teſtimonies of the Primitive Fathers; together 
with References to the Paſſages in ſeveral Authors, which more 
largely explain the Doctrine contained in the ſaid. Articles. 
Written in Latin by the Rev. Mr. Archdeacon Welchman, and 
now Tranſlated into Engliſh according to. the 8 Sixth 1 by 
a Clergyman of the ae of Ox 2 eR 
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CIRCULATING LIBRARY.” 


„„ JOHN NICHOLSON's Cizcutarino- bst 
which has been eſtabliſhed many Years at Cambridge, is now 
conſiderably enlarged on the moſt approved Plan, and is al- 
lowed to be the moſt-extenfive and moſt convenient Library 
in the ay "pa conſiſting of the moſt W. 2m Books in 
 HisTony, MarnzMArics, AnTiQuITIES, Law, PuYsc, 
Voracrs, Novels, Drerronanins, GRAMMARS, &c, cc. in 
various Languages. ö 


